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ers; . remainder to the. firſt and other ſons of the 


W hitfeld the ſon in tail male ; remainder 


to Henry Williamſon for nincty-nine-years, if he ſo long 


live.z remainder to truſtees to preſexve contingent remain- 


aid 


Henry Williamſon in tail male 3 remainder. to the right 2 


of fir Ralph Whitfeld. 
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tons of Mr. 
Fm, and 
Sir Donar ©f 
Sv tay Whe- 
32 
lands were 
2 the life of his wife, there ſnould be ſeven 
- -pble by che firſt the term Which was or ſhould be grant 


crepe life ſajg College of the ſaid leaſehold re 


lands, and all his eſtate and intereſt therein, inte 
wife for'ſo ling of the ſaid term F twenty 
ate, as the teſtator then had in the fan ſraſchold: Hands, 


as his ſajd wife. ſhould. 1% lius; and his will was, 
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years, or other 


that if either at the time of his death or afterwards, during | 


to:h the . 
N his 


ſaid wife, her executors, adminiſtrators, or aſſigns, ſhould 


_ at their own coſts 


5: and charges renew the ſaid leaſe at the 

end of every ſeven years from the time of making the aid 

leaſe, which ſhould expire either at his death or during the 
life: time of his ſaid wife; and after the death of his ſaid wiſe, 
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of his aid will, jog: deſcend, from:and afterthe. dev  - , 
"ceaſe of hie laid wife, toattendthe freebold reverſion and W 
1 And his will was, that the reſpec+ 85 „ 
3 erſön vs ome —.—.— wboin thę ſaid lands in . Es — m4 

lire, after” the death of his ſaid&wife; by: virtue of bis „ 
= will mould come and deſcend, when they ſhould bein - = 
_ aQual [polfeffion- thereof; ſhould at his and their proper LS i | 
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5 coſts and charges, at the end of every ſeven years from — 
: "the making and granting the ſaid leaſe from the ſaid Col- ge 
. lege; renew the ſame with the ſaid College for Wn term 85 5 2 pts 
A of twenty gears from the Amed and e e 3 
5 ſueh reſpective ſeaſGmme. 1 


The teſtator ſhortly 2 — and Dorothy, e 5 5 : 
"nd exetutrix, proves ſaid will. 4 $1 1 8 211 18 ** THE 3 
The ſaid Dorothy makes her will, ned whe, and be- 10 oa 
133 the ſaid leaſehold lands to the ſaid Temple Whit -. 
Id-and William Wankford, in truſt to pay her debts 5 — 
| 1 charges, an e en therein __ + om 
beiße is tet Che enn 
She Au ende the laid Temple Whitfeld,: after: us - EEG. 
expiration of one-year, her leaſe of the ſaid leaſcholdlands  _ 
on this ſpecial truſt, that the ſaid leaſe be from time to tim . 
_ renewed by him, and go along with the: inheritance. W Þ 
de ſaid lands in Hertfordſtrire to ſuch perſon and perens - 3 
to whom the ſame are in her eee - 

L 1 t ol 25h 2t 
The ſaid Dorothy A r ada ders _ WE 3 „ ä 
* Thie ſaid Temple Whitfeld entered an all thefvidefiates; ER 
_ and-continyed/in-polleſſion many years but never haeg‚ 
and ine male z and ſeveral times, Whilſt he was in po. 
ſeſſiom af the ſuid — out of his proper'eftate:renewed © 2 
the ſaid leaſe from the ſaid College in bis own-name, and 
paid ſeveral: great and erregen of nne, 3 
a ne or ines for ſuch renewals] 1 „%% > 
pb ald Tempie Whitfeld afterwards, and during the . 
e nneny both of the ſaid: Henry Whitfeld thee  _ 
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77 ther abe Renz Whitfeld the ſony apprehehding that te 
7 ſaid leafehold/effate was not liable to be an and that 20 
he had right and power ta diſpoſe of ſaid leaſehold lands 
6 ut whom he ſhould think proper, did accordingly by hie: 

; laſt will and teRament ini iriting, dated the 1th day.of Neve © 
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| ets an inter in th fun hs of redo 
nephew . Whitfe ments min „ 5 
3 and of his aid will RE I re | 
 Whitfeld fole executor. . 3 8 N 


305 the, Temple 
= ſaid Henry Witzel the we Sim Henry 
een being boch living); and the faid Ralph Whitfeld, 
* virtue of the ſaid will 125 him the ſaid Temple Whitfeld 
- became: polſefſed of the faid-leaſchold lands, and aocord- 
ingly entered into poſſefiion thereof; and the ſaid Henry | 
 Wiitfeld and his faid ſon Henry, by his conſent; and un- 
diet ſome agreement between them, entered upon the ſaid 
_ freehold eſtate. | Aud afterwards the ſaid Henry 4 
the fathir, to whom the faid freehold lands in He . 
- ſhire _ Gr g _—_ of the aforeſaid” will of the 
ia - = 2 — eo 
ing i arg Arete nment, 
e worn the ſaid. Wd the father of 
tlie one part, 7 the faid Raiph Thighs Bit eldef# /o 
un beit apparent; reciting the will of John Fothe 
_ and that by virtue of the ſoid ſeveral limitations "we 
concerning the ſaid leaſehold premiſes of the manors AF 


- . - a Coney and gnelſball cam pertinentiis, ſome. doubts ba 


aàriſen, and — ariſe, concerning the validity of ſuck 
divers diſputes and ſuits in law or equity 
might ariſe concerning the ſame, and concerning the right, 


3 ; und regiting that ſaid Ralph Whitfeld, though | 
be was the eldeſt fon and heir pron of: ſaid 
- Whitfeld, moet thereto, yet ſaid Ralph Whitfeld had not 
 hirkdmo-hador received cement from ſaid Hen 
_ Whitteldihis e but ad bern edùcated, _ 
_ and aftifted by faid: Temple Whitſeld, at his ſole charge, 
— faidRalph Whirfeld'vi to the day of the death 
of kid Temple F. 8 and to him the £7 Temple 
F. Whitfeld folcly, and to his bounty and munifzicence, | 
and to no other perſon whatſover, 8 both his main- 
_ tenianoe and ſubſiſtence" for himſelf and family for ſeveral 
S then laſt paſt, and all that he then held and extjoyed, 
h in real and perſonaleſtate; in contemplation whereof, 
and to the intent and purpoſe that all diſputes andi differ- 
ences which -had-or might ariſe by or between the ſaid 
| Hemy and the ſaid Ralph-of or concerning the 4s, ape 
truſt, and intereſt of ſaid leaſchold cles held) | 
__- 17 be TAY” — ae 
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| gular the ſaid Fedired lenſcheld premiſes, und receive and 
- *rake the rents ſores, and profits thereof, without the let, 
uit eue, of interfuption, oforby the ſaidHenty Whit. 

Feld his exeTutbrs or admiinifirators, or any claimitiy' 3 


T ̃ ˙ the ar FRY White 0 


3 N his eldeft ſon and heir apparent ; fun alſo or 
_ und in'confideration of the ſum of roo). of Fawfal ir 

r Ga Britain, to dich the ſaid Henry Forhery Whit- 
fol duly: paid (and neknowfedged by a'reccipt indorſed 
bn ehe back of the ſaid" indentore)'; and allo. for "divers © 


1 3 moving; be the ſuid Henry F. Whirfee 

Y 0 did grant, bargain, ſell, transfer, aſſign, and ſet over unto 55 „ ö 

tte ic Ralph Whitfeld, his executors; admipiſtrators, „ 
_ andaflignt for 122 all the ſaich leaſebold ptemiſes, and | 


_ ſaid did femiſe, releaſe; aud for qver/quit claim nt ee 
uit Ralph Whirfeld all his the Yard Henry P. Whitfeld's  _ 
| right, title, intereſt, property; claim; or demand, Saber 


1 10 boi be ſame i the ſaid Ralph Wii, his" euer, 3 : 
_ adminiſtrators, and aſſign, fer ever, to: his and their own © 3 
_ *proper uſe and behobf, and te und for 10 örher ue; "trot, © 
——_— parpoſe whatioever'; with an oſvnt covenant for „„ 


B l 1b en ei comtinned in poſi 
CR Jobold promifer en the vaſt of the | 


| = a be bimſelt lived y/and did ſeveral times, daring fun N 


iy an$/quierlyhave, bold; poſſeſs; and ene, 8d Uf. 


from, or under him; and'alfo for and in confideration 0. 
ry thereto, had and ooghe to bear to ſaid 


other good cauſte aud confiderations him the faid Henr 


ae l che faid- Hen mon Whitfeld's right ef and inthe e 
ame, and the rents, and profits thereof, wWithonjt 
2 ing any account” therefore ts the ſaid Henr) F. Whit» _ 
Id,” his" cxecutors and "adminiſtrators, either in lau or 
for or in feſpect of the ſame 5 and the ſaſd Henry F. c 
Wola, for the confiderations aforciaid, did, 2s far as in 
3 hay, allow, ratify, and confirm the eſtate of the ie 
ifeldof and in alk And fingular the fad Teaſctight —”o = 

2 5 thetein- before mentioned, and of and in eye 

part and parcel thereof and for the conliderationy afore- 


ot equity, or otherwiſe howſoever, of, in, or to the ſame, | 
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afterwards of the life-time of the ſaid Hoey W hitfeld the Sj. 


poſſeſſion, renew the ſaid leaſe in hie om name 
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7 1 the faid leaſehold. — to Than 
3 nd. of his ſaid will appointed the ſaid- 


3 Whitfeld: ole executor: but:he having no debts owingto a 
„ "him nor. being indebted to any, tbe /aid. e, Wha : 
: » as. not. «x gs hought proper . lee _—_ 5 

10 Ralph:left no perſonal aſſets... 5 : 
And afterwards, vis, in 1943. the ſaid Ralph Wit feld . 
die (ehe aid Henry 1 85 ee ſon being tben living): - 
and the fai Fhomas Wfirfeld, by virtue of the ſaid w . — 
the ſaid: Ral b - V ae, became: poſſeſſed of >the; fad -- : 

8 leaſchoſd lan Is 3 and accordingly.entergd-intoithe-poſſe 5 

on thereof, and ſo. e AAuting the reſt of the life- 
eim of ths ſaid Hen pry itfeld: the ſan; unmoljeſted by 8 
the ſaid; Henry Whitfeld the ſon, and Mill. continues; in . 
' polſefion | thereof; and Bas, during ſuch his poſſeiſſ ad : 55 
twice renewed the faid leaſe in his own name 7 
The nid Henry _Whitfeld the ſon dies, hs ive 1 
Henry Whufeld, 2 eldeſt fon and heir, who has attained | 5 
bie full*age-of twentyrone years about balf-a-year-ago.; . 
and both he and his father, by ſome agreement rn el : 
Henry the grandfst her and ſon. have been reſpectively in | 
.the quiet-polſefion/and enjoyment of the real eſtate ever ; 
ku the death of the ſaid Temple Whitfeld, who died in 3 
. ; and the faid Ralph. Whitfeld-and the ſaid Thomas 3 
6 9 555 yy! been in the e oft of 40 en — | S 
e ee line the death of the emp © 
Whether i is the RFA of the ſaid. leaſehold mls by the 2 


1 Temple Whitfeld to the ſaid Ralph good in 0 int _ 
of lam or equity, as Temple, who had no further eſtate | 


— han for ninety-nine years in the frechold, had never any 8 
iſſue male, and as Henry the father, who aſſigned to Ralph, 1 
had only a. life-eftate for ninety» nine years in the freehold b 
| Telpe&inely ?. and" if the ene of Temple be not good, 1 
Whether the length of time incurred ſince his death, moſt 8 


2 which, incurred during the life of Henry the ſon, who 
had a like eſtate of ninety-nine years alſo in the freehold, 
Will bar the right of Henry the grandſon'in equity, either _ 
= Equity. of the ſtatute of limitations, or the apparent no- , 
dice which they eſpectively had of their title ? F 
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 new2and 2s there never, was or: wth, hs any. 

inn for more than twenty-one years at one tine 
hether the teſtator had power to create a truſt of ſuch a. | 
abc to continue longer than, for liyes then in being. 5 : 
i Henry the father, and Heap the 
- Tow?! Whether a court o equity. pin eee Es 
« cub os fach; 2 2 A term mot already in 22 e . 
be W N o b nal | 
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: | r Fument of ehe leaſe}* and to com tb an ack © 1 

| count, from what time ſhall the account! be taken F-and _ 
| 5 VWbstallomance ſhall be made for fines. a 1 
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aint * #5 n 3 ge Tong 5 „ 2h 05 1 

thifeld the ſon com- be, — 

; mene no proſecution againſt r. Ralph Whitfeld te fr. 
. cover this leaſchold eſtate, if the court ſhould decree wr „ 
Thomas Whitfeld to aflign the leaſe to Henry bis gran „„ 

fon, that he will not be obliged to account for the _ | 


12 1 for 9 Fry * of H 1 the, 1 Pp | als 125 . 


1 ts be dane ſo) by perpetual rene wi 
od _ rote competed to make 6 
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ſaid Temple Whitfeld to the ſaid Ralph be good in e | 
lay or equity, as Temple, who had no further cſtate than 
for nincty-nine years in the freehold, had never any ue 
male, and as Henry the father, who affigh ed to Ralph, 
had only a lifc-cſtatefor ninetyenine years Fin the freehold: 
-- reſpectively ? and if the deviſe of Temple be not good, 
Whether the length of time incurred Cries! his death/moſt 
of which incurred during the life of Henry the fon, "who 
had a like eſtate of ninety⸗ nine years alſo in the A 25 
_ wilt bar che tight of Henry te gtandſon in equity, either 
by equity of the ſtatute of Hmitations, or the 9 „ 
notice which they reſpeQively had of their title? 


"AS Temple bietet renewed; and fo had the! Toy 


5 ens abſotutely, his will might be good in point of „ 
But I conceive, it was not good in equity, which binds the 


rene well Teafes} to the uſes or truſts of the will of John 


i Fotherley, fo far as ſuch limitations tending tos perpetuity 
ate allowed to extend. And 2s Henry the father and fon 5 5 
Vere both in being at the time of his wilt} I think, the 
Imitation over to the grandſon was good, and oonfequent- 
+ ly Ralph had no right in equity after the death of Henr7 
ie ſon z nor will either the ſtatute of limitations or *. 15 
15 eee bar'the er of Henry the- wee. | 


8 A the College oi not be compelled to renew, andas. 
there never was or could be any leaſe fubkiting for more 7 
than twenty-one years at one time 7 : 
Whether the teſtator had power to'create a truſt * ſuch = 
2 term to continue longer than for lives then in being, 
which were Temple, ory the father, and Henry 5-4 7 
ſon? and, Whether a court of equity will ara ae ene - 
ing, but 
s, which the Callege — 


oution ſuch a deviſe of a term not already 
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1 THINK, + the 8 n SITY no e differ Ante > 


| ence, That ſort of tenant” s right of renewal is affe ed by. 
the will; and equity will decree the renewed terms to 8 
juſt as far as it would if the original term was over ſo long, 
and fill continued. In both caſes, it will not fuffer the 
mitations to run into a perpetuity 3 and therefore the, 
preſent Henry the grandſon has the een erenf. 


5 the wm he” f ſes. kh 
ang may diſpoſe of the as | pleaſe . 5 
II the court vin decree Thoma Whitfeld « Pe . ore. 
L of the leaſe, 4955 eome to an account, from 
What time mn al the account be taken? and, What allow. | 


Y Cond oem ringing tare tht e cM it 


I THINK, it will him to aſſign the leaſe: 1 
5 account for the l from the 2 of Henry WR | 


F 7 t ie tine. > © <4 1 
5 | Whitfeld, Inns ſearehed 9 — b . 
. writings for leaſes of the eſtate in queſtion granted by the 
f 3 ph be and e perſons ; but 2 ſuch en : 
he cannot leaſe made ts the ſaid John £athorley, Hs 
but one to mrs. for hers his —— c is dated 8th 
July 170%, to hold from Michaelmas 1706 for twenty | 
years. 
le finds alſo, that the Faid Teniple Whitfeld renewed 
6 again at Michaelmas 1712; and again at Michaelmas 
1719 ; and again at Michaclmas 1727 ; which was the laſt. 
of his renewals, and at which time the twenty years grant- 
ed to mrs. Fotherley his widow expired; ſo that it ap- 
pears, that the ſaid Temple Whitfeld outlived all the 
terms which were granted either to mr. Fotherley or his 
wife; which naturally leads the Rr to the een, 5 
Quære, via. | 
| Admitting that Fotherley might have deviſed a term, 5 
or, which is the ſame, the truſt of a term of which he was 
 aQually poſſeſſed, for a long term of years to Temple 
. Whitfeld the father and He hitfeld his ſon, in the 
manner as he has deviſed in the preſent caſe ; and admit- 
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: of years then aQually i in being, and over which terms the 
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or other term renewable at the will of "the 'lefſees,: ed | 


- which leſſees could not be compelled to grant ar ren 
aſter ahe expiration of the then ſeaſem 2 
„WM bether this will not make a "material difference in 
-.- the Caſe-?-and,” er.2.covrt of equi 905 ever has or will 

—deerce, ſuch renewed terms to be carried into execution 
upan the terms of the will, or conſider ſuch terms ſo re- 
need as truſts or otherwiſe, and falling in with the rules = 
of a long term, of which the teſtator had power and was 


n of at the time of his will? 4 
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jon of the claim of Thomas Whit _ | 
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KL 4 vere veſted by B. in a truſtee for the remainder of Leaſholdlagds 
The term, in truſt to pay the profits to B. for life, and eee es in 


after his deccaſe to en to my wife of B. for i profits to Fufor 
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| Wheeher B. and his wife can together diſpoſe of theſe lands —＋ ide "i" E Ca. Ab. is 


title? nid; Can en 


"Can B. And Bis wiſe make a 


1 fine or deoree bind her intereſt fo as a purchaſer” may 25 
de ſafe in caſe ſhe: 1 ah ef 8 1227 Will it 8 Sto 
againſt. BYs, ee „ ; 75 2 


1 CONCEIVE, F 3 title may be cds Fw 5. 408 —— 
Bis wife, upon 3. 's Wife having a decree againſt het to 15 2527 


| bind her intereſt, or Joining with her huſband i in a fine | 
far conceſſit for. the whole reſidue of the term, or within a” | 


few months or ſmall time of ſuch reſidue. . The fine fur. 


conceſſit muſt be for years, rendering a pepper- corn rent. 
1 apprehend, that where a feme covert is egſui que traſt of 


a term, or of any other chattel intereſt i in land, ſhe may, U 


a deeree, or by joining with her huſband in aſine ſur con- 
ceſſit for the yeara-which': are to come under the term, bar 
herſelf, even though the huſband previous to the marfiage 


or ſubſequent. thereto (with and for good conſiderations) 


conſented to or created the truſt; for in other caſes the 
buſband is entitled to the truſt of the wife's term for years, 
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cen 8 * this day the dg 4 Beyer 1 died, of 
E 


ed of a leaſehold eſtate, called Biſhop's 


N if otherwiſe Wye Meadow, held under the bifh * Here- 
3 3 Th for 1 8 1 lives, Fog 3 Point 
- go | 5 Gulſton, fon of William Gulſton, eſq. 8. the ſaid EM 


78 Joſep h 


Idwyn. 3 ſaid e died 1 n YE. life-time of 
dal nh e ee 1 
. "the gi Bl Blayney Baldwyne., 
- 1 
 * remainder to 55 we are neu ate 8752 K 
Hue, Two of e lives af B. Tarrenders the leaſe, and 


leaſe by M. B. was a 5 ᷓ—— moles 


legally atteſſ after deviſing. an annuity o 
car to his 1 27 for ife, = "of and Wo 275 on 

© 5 real and | perſonal ee devifed his manors, on all bis. 

| freehold and cuſtomary or-eopyheld meſſuages, lands, te- 


noements and hereditaments whatſoever and e 


(except * is Fergus , ta the reverend Willia. 
Adam and Thomas H „ and their heirs, to the uſe of 
the EA of the body off Rin? 
> begotten'or to be begotten ; and fer default of ſuch iffue, 
to the uſe of his fiter Mary Baldwyn, and the beirs male 
af hex body; remainder to the uſe a 4306 deli 1 5 72 Aron 
Blayney, eg. and. the heirs. male 


al 
Jeafchold - eſtate (pur auter vie) unleſs the ſame; ſhall be 
. deemed to be a free hold cftate, and paſs as ſuch _ the 
above. deviſe of freehold: gives divers, pecuniary, and ſpe- 
} Cctfic legacies 2; and, laſtly, as to all the reſt and refidue of 
bis goods, chattels, ready money, money on ſecurities, 
alnd all other his perſonal eſtate, of what nature or kind 
a fſoever, ſubject to the payment of all the legacies and his 
debts and funeral expences, he gives the ſame to his faid 
fiſter Mary Baldwyn ; and appoints her ſole executrix of 


dis will, who proved the ſame in the common form in the 


Arches court of Canterbury. 


The ſaid Blayney Baldwyn died without iſſue, and the 


| faid Mary Baldwyn (who was alſo heir at law to her ſaid 
\ -brother) entered - the eſtates limited as aforeſaid to her, 
n on the ſaid 1 ne under the biſhop of 
| Hereford : 


Ne 
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latter, two of the lives were dead, vx. the ſaid 6 
Powell and mr. Blayney Baldwyn, and the faid "Joleph | 
Gulſton's-life only remaining in bei 


ing. : 
5 The ſaid Mary Baldwyn ſurrendered the ſaid. leaſe SS May 24s 1748. 
6iting for the life dof the (ald Joſeph Gulſton to the preſent 


biſnop of Hereford, who thereupon, and fot à valuable 


confideration (being abont bY 35] J. granted a ney 1 to 


her, her heir and aſſign, of the ſame premiſes, tor the 
bong of the ſaid-Joſeph. Golden, the ſaid Mary Baldwyn, 


at the rent of agl. per annum, payable half yearly. 


The-faid-Jaſeph-Goltas,. the furviving life in the old Dec 13, 1457 
leaſe, and one of the lives for which the renewed leaſe was p 


granted; departed: this life. 


made. her will in writings dated Auguſt 17, 1757, where- 


and Arthur Blayney, eſq. and the EN liver of them, 


ſhe takes no notice of the; ſaid leaſe of the Biſho op's 


ſeadop, or ber eſtate therein ſubfiſting for the life of the 


ſaid Arthur Blayney, eſq-.but gives and bequeaths all the 


reſt; reſidue and-remainder: of her perſonal eſtate, goods, 


chattels, and effects whatſoever, ſubjcQ to the ae. 7 
her debts, legacies and annuities therein given, 
charges, and the charges and expences of proving het 4 


unto her couſin Mary Powys, to be paid, aſſigned and 


delivered over to her, at her age of twenty-one years, by 
her executots, Heury Powys, eſq . and Edward 7 
gentleman, therein named and appointed, Who have 
proved, the ſaid: will i in common form 1 in the Arches co Faure | 


of Canterbury. 


Pleaſe to e that 8 in the leaſ hold pre- | 


miſes for the ſubſiſting life was purchaſed by mrs, aldwyn, 
- and did not come to her by virtue of her brother's will. 


The ſtatutes of 29 Cha. II. againſt frauds, and that of 
the 1 4 Geo. II. are in the words ae and relate is 
eſtates- pur aufer vis. 


And for the amendment of the law i in the particulars 29 Car. u. c. a. 


following Be it further enaced by the authority afore f 


« ſaid, That from henceforth apy eſtate 82 guter die ſhall 


os be deviſeable.i in writing, ſigned by rty ſo deviſing 
© the-ſame,. or by ſome other 3 in Wy 5 4 * 

by his expreſs directions, at 
<< preſence of the deviſor by three. or more. witne 
5 " no, 18 1 e wherg | e a; ame (ha 


leſtec and ſub 5 . 


= 
cable | 
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he faid Mary Bald wyn 5 iſſue, 5 Wh felt Sept. 30, 1748. | 


„ 
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Caſes in 


—— 6 ba che dag Erie beit, it ir maß ee 
* him by renſon of ſpecial deeupancy, as aſſets by defcent, 


ah in Eaſe of lands i N ſitnple: and in caſe there ſhalt 


© be no ſpecial occupant thereof; it ſhall go to the execu- 
«tors or. adminiſtrators of the 1 party that had the eſtate 


| << thereof 'by virtue of the" Brant, and ſhall be aſſets in 


| ei bands.“ 


= reign” of kitg Charles H. entitled, an ac; for preven- 


- m E I F 17 
14 9 12 1 7 Bs 1 s 54 Fe? TOR: 


And whereas ye an a8 made in the 59th" year bf the 


+ tion of frauds and petjuries. "amongſt other things it is 


5 vg ſhould be made, ſhould; 
* «© cial; occupant thereof, 80 to the executors or adminiſtra- 


7 untfrr vie-whereof no deviſe 


<6 enacted, That eſtates 
incaſe there ſhould be no ſpe- 


tors of the party that had the «ſtate thereof by virtue of 


the grant, and ſhould: be afſets in their hands: And 
\- «whereas doubts have riſen,” where no deviſe has been 
e made of ſuch eſtates, to whom the ſurplusof ſuch eſtates, 


after the debts of ſueh deceaſed owners thereof'are fully 


cape and 'ſatisfied, ſhall belong: Be it enacted b the 
uthority aforeſaid, That ſuch eſtate pur auter vie, in 


* caſe age ſhall be no ſpecial occupant thereof, of which 


| „ no deviſe" ſhall have been made according to the ſaid 
Therenrefonſs 6 act for prevention of frauds and perjuries, or ſo much 


„ thereof as ſhall not have been deviſed, ſhall go, be ap- 


bel. 4 plied," and diftributed in the ſame manner as the per- 
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ſonal eſtate of the teſtator or inteſtate.” 


As this Caſe is circumſtaneed, To whom does the right 
aud intereſt of the ſaid leaſe belong for the life of the ſaid 
Arthur Blayney, eſq.? Does it belong to him as deviſee in 
tail male, 35 freebold under the will of mr. Blayney Bald- 

win? or Ds the ſaid' leafe-hold premiſes beſong to the 


repreſentatives of mr: 
auler vie undeviſed ? or; Is or are the heir or heirs at law 


of the faid mrs. Baldwyn entitled thereto in their own 


executor Wa mrs. Mary Baldwyn (who are alſo perſonal 
pen aldwyn) as an eſtate pur 


right, or in truſt for the executors of mrs. Baldwyn, to 


be applied as affets, and diſtributed in the ſame manner as 
8 5 eſtate of the faid' Mary Baldwyn ? or Where 


D docs the ſame veſt?! 


1. Quare, 


Note, The biſhop's a to mr. BlaynieyBaldivyn i is 


nor to be bad at preſent; but it is preſumed the grant is to 


him, his heirs and affigns, as is ſtated in his fiſter's leaſe. 
If jou are of opinion that the leaſe paſſes to mr. Blay- 


4 ney by the will of mr. Baldwyn, Will he be obliged to re- 
pay to the « executors the whole'of his life, being. the third 
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To tbe Second! I anſwery/Fhat-2+-mr.. Blayney Balder 

| died without iſſue, the deviſe to the heirs of his hody could | rl 
©... mot: take place; but the dleviſe tothe uſe of his ſiſter: Mary "< + > . 
Baldwyn, and the heirs male of ber body, remainder tothe — 
uſe of Arthur Blayney, eſq . and the heirs male of hin ; 
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body, with remainders, or rather limitations, over, was 


good; and under that deyiſc mrs. Mary Baldwyn was in ä 
nature of tenant in tail male : Iſay in nature of tenant inn 
5 tail male; becauſe a real ;eſtate tail, within the ſtatute 44, "ii 
duni, can only be created of lands of inheritance; whereas 
here the lands deviſed were only frecholds deſcendible: ä 

© as to a remainder after'a' limitation to an heir of the bod, ; 


there ean be no ſuch really, under the ſtatute de donii, but 


e in e e the fee is demanded and 


- the RE. or his aſſigns, to take on him to alienate or On 
| meddle with the fee. But as theſe intereſts, which are in 5 3 
nature of eſtates tail, are admitted on theſe ſrecholds de- 


= of lands. of inberitance for frer holds deſcendible are not 7 =, 
capable thereof. For this reaſon no recovery can be ſuf= _ 
= fered to: bar theſe limitations to ſpecial heirs of the body, f 


r men of theſe frerholds deſcendible; be- 


ret ; and it would be a forfeiture to the leſſor for — 


ſcendible, and it would make them unalienable if ſome 


to bar real eſtates tail and remainders within the _— = 


air} the "nee. has 38 to allow thoſe who! were the 
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i limitations overs as effectually as recoveries are allowed: E e 


Ax 5 to bar theſe intails, and*theFtitatiqns over, by any 1 fort 
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See Hardolph eee tail e er be es- 


2 of conveyance or alienation, ſuch as be 2rgain and ſale, a 
bone Cafe” leaſe and releaſe, &c. Jul as 55 thought fit: and.; after. 


* 2 55 ſuch A ſolemnity the heirs of of intail | and. 12 remainder 


| Won %. men (ho really claim, under | AN, 97 iert 


that only amount to deſignations, of, i ſpecial; oecupancies) 


have been deemed to be . excluded, as much as the 


med eee 21 67 


iliiſſuus aud temainder men ariden 
| = ing of a common recovery. TIS 205 Ao er 
2 - Then the queſtion mill be; Weber mts: Ae Bade- 


5 { . vyn has here expeuted any ſoch ſolemn alienation, dif- 
> poſition o conueyaner, as ought. to bar and deſtroy tha 


courſe of luceeflion, in nature of an intail, that has 
eſtabliſhed by her brotfier?s-will 71 oonfefs/ Lat gelt con- 


_ Gdered the ſurrander and rene nal more As ar6- indication of 


| herintentior to continue and prolong the inteieſſ ſue took 
VvVendler ber brothet's will, than as a deſign to bar and ex- 
3 clude her iſfue male and mr. Arthur Blayney, and the 


lere claiming under thofarther ſubſtitutions in inat will | 


2nd the many Cafes that are to be met with of renewals 


| being--conſidered in the hands! of truſtees, \mortgagecs, 
guardians and- agents, as continyations of the right of the 5 


farmer owners, lortiſied me at firſt in this opinion. But 
the Caſt of Maſon and Day, in recedenta in: Chan. 3194 


and in other Books, and the canſideration chat this mult he 
of law; auch thut there 


3 is no way of letting in the heir r male of mrs. Baldwyn (a 


. frſt cxamined, as it ſtands i in pe U 


5 any ſuch there was) n öf mr. Blayney, without the aid ot 
equity, ig male mrs. Baldwyn's s heir-general a truſtee for 


; dem, have made me alter my opinion. In the Caſe of 


Maſon. and Day, 2 frechold- deſcendible, held under an 


4rcbbilhop's-lcaſe, was pu hal : 
ied; and had ſue a daughter, and then ſurrendered 


: the old leaſe, and'took a now, ane to her and her heirs, 
- aeg two freſh lives and 70 © 5 one, and Rn BY, and 
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d by 24+ q'fome ſole; who 
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- LEASES. 


it e to the daughter, and ſhe died inteſtate ; and 
having no iſſue, there was a conteſt between the heir ex 
parte paternd of MA. and the heir ex parte maternd. It was 
inſiſted, if there had been no tene wal, it muſt have gone 
to the heir on the part of the mother, and the new leaſe 
was but a continuation of the old right. But the Court 
held, the ne leuſe was à new achuiſition,, and M. te 
mother took it 48 4 purchaſer; and therefore it Thould go 54 
to the heirs on the part of the father of A. the TOR = n 
| the archbiſhop being gratuitous ues ſpontaneous; 
nor being compellable thereto. 5 „ 
Wherefbre, as here the bereue by tirs 1 a 75 
a complete diſpoſition, 1 think that will ſufficiently Bar 
the inteteſt ſne had in nature al a tenancy in tail, and all 
other the fubſtitutions in her brother's will. But it would 
© have been otherwiſe if ſhe had had bit a life intereſt 3 ang 
55 apprehend that the renewed leaſe has veſted a good title 
in mrs. Baldwyn's heir at law, he being ſpecial occupant in 
- this caſe, and there being no deviſe thereof i in the __ of 
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. inted his niece ole execptrix and reſidua- 
N ry 12 722 5 the-ſame ; and by a codicil annexed to the 
the teſtator was ſaid will the teſtator "gave the ſaid 8. B. 501. i in truſt to be 


| Indebted in aw;qppſjed to the maintenance and education of FJ. MM. his 
fer droit 1s a ſa- 


randſon, to place him our apprentice at a proper age, but 
IE et _- be at the diſeretion and ſole management of of his 1 d 
. e and as ſhe ſhould | think fit. . 
3 e ſaid S. B. after the death of the ſaid E. B. duly 
| Tpke his ſaid will, and poſſeſfed herſelf of aſſets much 
more than ſoffivient: to pay all his juſt debts and legacies, 
And in her life-time paid, in part of the ſaid legacy,, 20l. 
to place, the ſaid 5 # A, out an apprentice z, ſo there re- f 
mained due from the faid F. B. at the Ade or her death 
301. the remainder of the faid legacy 
Thhe ſaid 8. B. made her laſt wills and oy. Neben 
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way 
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| . . . 
 Quzre, Whether the faid legacy of col. given to t he fa 4 * . 
= +. - by the ſaid S. B. is to be conſidered as a ſat isfact ion for the 


1 due from her to the ſaid J. M. being the re ſidue of the 
gacy left him by the will of ZE. B. ? or, Whether! je is 
e to both the ſaid ſums of 30l. and 50l.? ä 
5 | : 
„ IF a debtor gives a legacy to his creditor greater or 
Equal to his debt, generally ſpeaking (/ide P. Wms. 3.) 
it will be looked upon as a ſatisfaction of the debt. This 
ſeems to be grounded upon a rule in the civil law : D. 
e bitor non praſumitur donare.” But it ſeems to be a hard 
rule ; for where a man has aſſets ſufficient to pay and to 
give, it is hard that he may not be preſumed to give to his 
creditor who has lent him money as well as to any other 
perſon 3 ; therefore the courts of equity hold the rule very 
ſtrictiy; and as this is a debt due from mrs. B. in auter 
Fran if the has made no executors or ſuch executor has- 
renounced, 


5 - 
Nl 
Ac 
be. 


may e come out of the aſſets of, mrs. B.: and ſhould, this be 5b 5 
the caſe, I ſhould, think: that the legacy would not be gle 


25 


renounced, then I think, that an adminiſtration de bonis 


non, &c. muſt be granted to mr. B. and adminiſtration . 
muſt be granted te mrs. B. and then the gol. will be due 


rr 
181 * 


from his adminiſtrator de bonis non, Hr. and the 300. from ben 207 10 
her. adminiſtrator ; z.10 that the debt will be due from « one, ah i 


3 4 36436 ©. & 


and the legacy from the. other; and: then it would ſcem e 
| that the legacy cannot be preſumed as a ſatisfaction of * 8 a 
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it is pofſible that both one and the other 


5 5.8 4466 © ae 12 22 
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tisfaction of the debt. But as mrs. B. was the executrix and 


reßcuar) legatef öf mt. F. if ſhe poſſeffed his affets; which 
Were, ſufhcient i to pay. his debts and legacies with an over- 
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plus; 4. if ſhe gave this, 01. and made an executor, ſuch 
-Exeontor: would beiexecutor to mr. B. and then ſuch cxecu- 


| tor would be a debtof to her in both the ſums, unleſs the 


Jol ſhould be conſtrued to be a ſarisf4Qion. of the Zol, be- 
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ing more than the deht, which, I think: WE We upon the | 
Fs mentioned aboye, 
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18 E YORKE , wk it as his opinion, that 0 de- 
ge hs s panty t 7 588 wo a Ee the 30. | 
cl EL. HARVEY thought, that 4s the two legacies 
ute Aang demands, and the firſt legacy gi given in truſt, 
"That mrs, B's executor Was liable to the zol. as well as the 
50ʃ. 57 and that the firſt legacy, not being 4 debt due fro, 
mts. B. in her own' right, but only a "elaim v upon her as a 
truſtee of mr. B. cannot be ſuppoſed to come within the 


rule of Sd 3 of by Swing 1 deter that „ 
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7 5 Deriſed all es e "ok, daughters, 
B. M, Cr and N. M. E. for the termof their lives; a 


All and cry the Children, Whether | bond or oh ps of { 


— ite to as tenants in commons = nota Jointtenants 3 3. Fas 
Ke toner viſes all the reſt and. reſidue of his real and perſonal eſtate 


"> 'a partition made” of the real eſtate, N EM 83-42 2 2 4 i 
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13 Quere, 


. 0 his two dayghters, equally to be divided between them. 


ing the ſaid will, the teſtator pur- 


” babe E de real eſtate, and: died ſciſed thercof 


without altering his will. The ſaid two. daughters and 
their huſbands have received. and divided the. perſonal 
eftate, and the faid B. and E. his wife Fre defirous to "have 


were both b 7 the ſame woman. 


'by way* 0 partition *h 
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brought immedlateiy by virtue of the ſtatute 3tHeb. vin. 
Ce J. and 3= Hen. VIII. c. 24. 
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4s T was the reputed 5 of mM 9 rm. ED was 


a entitled to take by virtue of the faid ge ſecs; VIEs: a moiety 


of the freehold the teſtator was poſſeſſed of at the time of 


#5 


bis making the laid will, and a mojety of the perſonal 
eſtate the teſtator died ſeiſed of | and her children will 
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a un, with N fiter's s 


I's #3 


"have a 2 right to take j Ein qual. propo 
children. b Gena ws 


Will the real ltd ah by the teliator Fn 1 
ing his ſaid will paſs by any deviſe therein? if not, Is not 
the ant B. entitled to the e 95 4 mulier Peer... 
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THE: eltato purchaſed eftermerd: dues not poſs by the Andwer. 
faid will; and if E. can make out the baſtardy of C. her 
ſiſters ſhe will 27718825 xe whole, and may maintain 
an <jeQment for i it. %%% 8 


17 1 ah, 8 ain; 


5 . n $1 12 3 
The = dh. hall ile born alive 3 faid E. bis wise . : 

: fe>time 10 RE, dt teſta ator, {96 NONE. nee his 2809 et 
+ Whether death . his wife, he is intitle 


5 "ol 2 "204 


Gr ibs, his furyive, , 1 HONG) ne 


3 * * > Of * 


3 4 : . * "mm + — 
, "Þ £4 K * x 5. * - 
. GY en 4 x = 2 2 hp» . % 1 £ "I Ss 3 * v7 : 5 4 4 
. a F; ? * b e Ne IS. a vt ? £3 { p47 A = F# L ; 4 ; a, ® 3 5 5 * 1 50 . — £4 4 : * a N 5 4 


»* *%l ö * 3 1 

7 ; x 4 ; 5 3-0 

1 N A+ 7.4 , 1 1 1 48 48 1 C4647 2 
. It 2 4 CSS By E 
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purchaſed by the tete! ſinoe the making of tho faid will. _ {4 


though he had no child ſinee the teſtatot death; and if C. 25 1 


ſhould: die i in his wife's life-time without leaving any child,” ab io? 5 


Lu bis wite ſhould likewiſe gie without iſſue, inen de s 3 5 


may he tenant by cyrtely of his wife's; moiety.of the Ee 
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reeholds not ſpecifically deviſed, bat yet Paſt by the ee, 5 


ty clauſe, he will be entitled to be tenant -by curteſy of + 0 *. 
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. A Mate oe 
viſes to one for 
the life of teſta- 


tor's fiſter, up- 
5 5 | 67" of to het on default ;' and after her deceafe, then to the iſſue 


paying her 01 of the body of the ſaid Anne, both male and female, equal- 4 
it out o ly, and 5 heirs in common; with a remainder over in 1 


r 
15 K 


Lt 
10 r. 8 » A. \ ** Art 
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» OBERT. BncH by will ives 3 lands and 


3 £ 
3TH 464% 
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Ke 


tenements to Luke Taylor for the term of the na- 
ora lie of Ann Birch his ſiſter, upon condiitign to pa 
her 30K annuity out of the fame; wWith a 'of. 


entry 


ee. 55 fee; 45 vide the clauſe annexed, Tune ſaid Anne is lately 


try upon de · married to one William Row; and the ſaid Taylor not 


fault of pag. paying the annuity, her huſband and ſhe entered; and got 
wy RT poileſhon of the. ſaid premiſes ; and being ſo poſleſſed,. the 


© £0 the iſſue of ſaid Tay lor, by deed- poll releaſed to: the ſaid Row and 


the body of the Ane is WA, ang his, her and their heirs, all the ſaid 


ſaid ſiſter, dock premiſes and allthe eſtate right, title and intereſt of him 


male and fe- 


male, equally, therein or thereto hich he claimed under the will afore- 
And their heirs ſaid, Otherwiſe. howſoever, with a covenant forfurther a- 
in dammon; fir ranc 25 Kc. As counſel. ſhould, adviſe. And note, 8 


remaĩnder over, 


after teſtator* » Youth, Saber datt one; Ant ehe üftes aud FE bund bid & enter, ins Ader Werde 
the tenant for life: releaſes to them -M. 8 upon en 
| of a fine or DEER: if e or Joffered by oy aan es Es 
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S 7 « faid Row and Anne had. eco. 


and Taylor ſo releaſing afterwards : as above all his eſtate, 
&c. to Low and Anne his wife; Is not Anne by ſuch re- 


bes aſe entitled unto the premiſes for the term of her natural 


fe? and if ſo then the eſtate of the premiſes. being by 
the will, after her deceaſe, limited to her iſſue as above, 
Has not Anne thereby an gftate tail, ſo as with her huſ- 
band to bar her iſſue, and the ſaid remainder over, by fine 
or recovery, or both? and, Is it beſt to do it before ſhe has 
Woe * 3 or, May it be done afterwards ? 


P 


Hun PIN . Wer Birch took no eſtate in 


the premiſes, but only an annuity of 3ol. per annum, with 


2 1 to enter for enen of arrears; 9 the limi- 
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Ind until ſuch appointment, to the ſaid' A for life; and in 


RHO i 


tation to ne iſſue of ker 885 dy at did not 
create an eſtate tail, but the ſame was ry contingent Te- 
mainder'i in fee to all her iſſue, 'male and female, as ten- 
ants in common; with a conditional limitation over, in | 
caſe ſhe' ſhould have no ifſue. "This being the caſe e upon 


the will, although the releaſe from Taylor to Row and his 


wife, then in poſſeſſion,” will carry his intereſt 't to them, 55 
yet it will not turn her intereſt into an eſtate tail; and 
therefore; although by a fine or recovery they may before 
iſſue born bar the contingent remainder to living iſſue, yet 


it will not bar the contingent limitation over, From 
hence you. fee the danger of attempting to bar the Mar, ee, 
without any advantage to themſelves. 3 = 3 
2d March 1744+ £ - of 197g FAZAKERLEY. 
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1 "ANDS » were limited to ſych perſons for ſuch eſtates as FO 3 
A. by deed or will ſhould appoint ; and in default of 


An eſtate is li. 


caſe E. the wife of the ſaid 4. ſurvives him, then to B. „ 
and his heirs during the life of the wife, in truſt and for and in default 
tbe benefit of A. his heirs and aſſigns, and to prevent 3 _— | 
dower ; and after the death of the furvivor of A. and hi Gs 5 


wife, emninder to 98 0 Ma avs oth we the: wha 955 yy life ; and in caſe 


ever. r 5 ; Wh” the wife of 


VVV 


vive him, to B. PRE the life of A. a A. his heirs wa ls; 3 and after the de- 


ceaſe of the ſurvivor of A. and his wife, to the heirs and aſſigns of 4.—The ſeveral Ori- 
N1Ons of Mr. Max RIOT T, Mr. Wir Ba AUA, Mr. N and Mr. FilMER, Whe- 
ther the hien to B. is veſted or contingent Vb | 


1 being about to Fell the eſtate, Whether B. is a ne- Quere. 
ceſſary party to join in the conveyance with . to the pur- 


_ Chaſer 1 (that 15) er 8 initio a as or con- 


e nine 285 


a 


THE conveyance. is s by way 86 uſe executed in 1 4. for Mr. Man- 


'RIOTT'S Ori- 


| li fe, with power to diſpoſe of the fee. No eſtate or inte- a ox. 


reſt can veſt in B. till the Ms ſhould happen 
of 


2 4's dying 8 ans x an 3 3 and d 25 5 
this very conveyance to the purchaſer (when made as from 
A. alone) is an appointment, after it is executed, that con- 
 tingency can never happen. B. haying therefore n no eſtate 
or intereſt in the premiſes, either in law or equity, at pre- 
en, nor any poſſibility « of having any after 4. ſhall have 
made ſuch conveyance, 1 conceive he is not a neceſſary 
| hay to Join in the conveyance | with A. to a purchaſer. 8 


4 55 2 Nov. 11 0. pe 26D n. nne. 


e a 4 


- Mr. Wins | 1 1 Tait, that as the power is a Fs "PF power, 


== 2905 and is by the conveyance to the purchaſer fully executed, 
that B. can have no intereſt; and eee it is not ne- 
; ceſſary to make him a party. e SANA. a 

Nov. 21, 1748. X. WILBRAHAM. 


Mr. Bootu's IF hs oſs had been to A. for 7M then to ſuck perſons 
2 888 e and for ſuch eſtates as he ſhould appoint, and then the 
47 words had been, in defaxit of ſuch appointment to B. 
; 55 vom 7 during the life of the wife,“ or for any other greater eſtate, 
Iso conceioe it is plain from Leonard Lovie's Caſe, 10 Co. 
885 * and Sir Edward Clere's Caſe, 6-Co. 68. the 5: B. 
DY - would have been contingent, and the fee might be then 
in abeyance, nobody being appointed to take the fee or re- 
mainder but on the contingeney of A. 's making no ap- 
pointment. But in the preſent caſe the uſes ate, in the 
firſt inſtance, to ſuch perſans and for ſuch eſtates as A. 
_ ſhall by deed or will appoint; and then the words are, and 
in default of and until ſuch appointment, &c. to the uſe of 
A. for life 3 and in caſe his wife ſurvives him then after 
A.'s death to E. and his heirs during the life of the wiſe; 
remainder over in fee. Here the uſes to 4. and B. cannot 
de e firſt, Recap then the freehold would be 


in 


| LMITATION * 


8 in abeyanes, l law will not allo 2 ſecondly, Be- 
cauſe the deed expreſely veſts the freehold and inheritance 
in the reſpective takers: immediately by expreſs limitation 3 
for the words are until ſuab appointment ſball de mode io the 
uſe of; Se.; ſo that in the interim the uſe veſts in A. and 
the remainder: over, until he makes an appeint ment, 
having an opening for the interpoſit ion af the uſes which 
are to ariſe under any appaintment by 4 in virtue of his 
power, whenever RICE: 255 as in eee ara 
11 Co. 

Andi this Caſe is the ſame as if the 1 had "TY ex- 
preſſed t thus : Until A. ſhall make an appointment, in vir- 
tue of his power after mentioned, to 4. for life, remainder 
to B. and his heirs pur auter vie, the remainder or rever- 
fon to A. in fee; provided thar after A. ſhalt make an ap- 

9ointment by deed or will, the releaſees ſhall ſtand to the 
uſe of ſuch perſons and for ſuch eſtates as 4. ſhall. in ſack 
deed limit or appoint.—And this is the caſe of every mar- 


rage · ſettlement e Until the marriage to . G in ſe, 


t and after to uſes for the benefit of the huſband and wife, 
c andtheir iſſue. * It is ſaid, that notwithſtanding this 
reaſoning may be right with teſpect to the eſtates limited 
to A. which may be à veſted uſe, yet that it eannot be ſo 
with reſpect to B. whoſe eſtate is limited upon a contin- 
geney, viz. if C. futvive her huſband. I anſwer, that theſe 
words cannot make B's eſtate contingent, ſince this con- 
tingency muſt” be neceffarily implied, if you-give him an- 
immediate veſted remainder during the wife's life; and if 
this were not ſo, every remainder man for life, after an 
eſtate previoufly fimited'to ese IN me, RENE 1 80 5 
way of contingent remainder. ee r 
It only remains for me to yr that at 1 have (aid d 
tao ſhew there is an actual eſtate and intereſt veſted. in B. 
as well as in A. and that therefore B. is a neceſſary party 


to is in the mes to the Wiens 1552 15 
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And althoagh/i be true, that if pb remains en- 


tire, untouched, unextinguiſhed,” or unſuſpended, then 


the uſe may well enough ariſe to the purchaſer; yet I may 
venture to affirm, I never ſaw a deed ſettled with good 


advice but what not only contained an appointment invir- - 
tue of the power, but alſo a grant by way of conveying 


the eſtate and intereſt of the vendor, and all claiming un- 


der or in truſt for him. And if this were not ſo, many 


of the moſt operative words and clauſes would be 1 out 


in all oonveyances. | 
arch 18, 14. Ja. BOOTH. 
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Mr. Marriott, counſel for the. vendor, and Mr. Booth, 
counſel for the. purchaſer, ſtill differing i in opinion, they 
agreed to be * by Mr. 55 ilmer, who gave the fol- 


lowing | Opinion.” 
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* . * 3 Ye 4 


Fonts „ 5 THE li 1 1 . and Fache ering the mitts 


1. being to prevent her title to dower, I apprehend, that 


B. is only a truſtee for 4. the huſband, and that the wife 


has no intereſt. If ſo, then if the purchaſer requires A. 


not only to limit and appoint the eſtate by virtue of his 


power, but alſo to convey the remainder or reverſion in 
fee (which Ithink i is reaſonable he ſhould do, leſt he may 


have done any act to extinguiſh his power), I ſee no in-, 


convenienee can happen to B. if he ſhould j join in the con- 
veyance by the direction of A. if the purchaſer requires 
him ſo to do: though I cannot ſay B. s joining will much 
mend the title, becauſe B's remainder ſeems to be a con- 
tingent remainder, and not en and e he 


| Has no HWY in him to er, en £1467 : 
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© think, 285 notwithſtanding the contingent words the 
remainder 
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Lo to 5 K. i is a . 5 EE the contin- | 

gency muſt happen upon the determination of the parti- 

S cular eſtate on the death of A.; and therefore, for the 
| reaſons before e 1 e a ſhould j vc in 2788 . 
conveyance LS 8 


105 April, , 8 Hg bs = BEV. nate | 
N. A. "I aid Join e | | 


Vide 1 Lewis 11; 2 Saund. 380. Selk. —_ 3 Rep. ao. 
10 58 85. e FORE 1 ae 2 8 "4 | 


x 
+ egy y 2 


. HIT” E + Wy ; 5 
2 F- * . w ; * as a; 2 
428 * £5 ; 75 4 Ha A 1 5 * . . 2 . n SEE * 
r 1 — : 7 4 Z — 
. . \ / f * 
A £ a ! 
7 * 0 ; 7 3 8 2 W . : . 
3 4 17 Ling 372 + * 3 Fat 7 3 *: of * 3 3 ” 4 8 1 N * 5 * 4 . 5 x „ 7 
'F: & = 3 * 2 dn. 2 1 * 4 — NA L N 4 FI N 1 9 - s * 2 * Sx * 
( %%% % m mw LI ant a 0 ab og AT he LPT RIES N "Jn. 
£ t L , f of 4 , . 8 JA £287 
# * 7 * * * , 75 # — 2 R FT, 
5 6 f | a : 1 2 a | 7 7 1 
** „ +4064 x ; * * +8 * % * N. 1 . + G, 1 Fx 5 # x" * 1 13 k 3 _ v4 = 4 2 * Ez 
$4.4 1 1 4 Ay * 3 5 1 „„ 6253 „ 


By a 3 . to the 1 6 mr. F 1 
love, a frechold leaſe of an eſtate held under the biſnop Cain 3. 
or Wincheſter for. three lives, was veſted in truſtees, 1 in 45. upod bis 


L's uſt 5 marriage con- 


For tnf Fibilordits: take hs rents FI life; then "ou lands, 
For his wife to take the rents for her life; then FI he held 
Upon divers trults for. the benefit of their children, leaſe for lives, 
and ſuhject thereto; then iüntruſtſor him- 


That the ſaid truſtees ſhould convey. Py . = ſaid — 0 
leaſehold premifes, and all their eſtate and intereſt of and his wifeforlife; 
in the ſame, to ſuch perſon or perſons as ſhall be beir or and then upon 


heirs of | mr... Freelove and his, her and their heirs and aſ- eee . 


16; and to, lor or upon no other truſt, intent or 7 W 

Whatfoever. 5 marriage, and 
The marriage TER been Kid about twenty-five years, fubjeAtheretoy . 

„ ** upon truſt to 
and there has been no iſſue of ſuch TOs nor is there « convey the _ 

any expectaney of iſſue. CC 2 E 5 ſame toſach - 
«ec 


d ſons as ſhould beheir or N A. 1 EA 0 checkin their. . Rap » — There 


bein no iſſue of fche marriage, the ſeveral Orin15ns of Mr. WII ES AUM, Mr. Y 
and Air Boo r e terms © the Rn truſt wrongs 8 Lene words ll. | 


des or of erde,, N . . 


= Win the words markid FEY ” the Talic Ker ar. i 


to diſpoſe of the reverſion of the eſtate deed or will, in fo 
caſe-of no iſſue ? or, Will they be deemed. words of pur- I RR 
chaſe, and thereby occaſion the eſtate to deſcend to ſuch . 
* as ſhall be the heir or heirs 1 mr. Freelove, how- 

rhe I. F g 65 D | | 


| LIMITATIQ W..: 


er he, he or * 0 at the death of him s and his wiſe 7 
L — without iſſue ? e ö 
Mr. Wizmna- 7h THINK, as 5 . in . with, net 9 85 Bb 
| oe” ED od: words of limitation, ſo as to give mr. Freelove a 

poyer to diſpoſe of the reverſion of the eſtate hy deed or 

EE > Will in caſe he has no iſſue : But the words, I think, will be 5 

5 deemed words of purchaſe ; for the word heirs is not always Ml = 

and of neceſſity to be intended as a wore. of limitation; 

and as the eſtate is veſted in truſtees, it will, I think, re- 
main in them till it be ſeen, who ſhall be the heir of mr. 
5 Freelove ; and then the truſtees are to convey to ſuch per - 

. ſon as ſhall anſwer that deſcription, and to his heirs; for. 

„i there being words of limitation added to the word heir or 

5 ** heirs will, I think, make the firſt words heir or heirs words 

dg purchaſe; audthetruſtces will be obliged: to convey to 

. boch perſon who ſhall be his heir at his and his wis s 
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1 =, 1 AM 5 opinion, e mr. e ma by 
te. ot will diſpoſe of the intereſt in this freehold leaſe, after the 
80 _ death of the wife and failing children of bis marriage, in 
Fe” Uke manner as any owner of a freehold leaſe limited to 
nhimſelf and his heirs; in which cafe, though the heir may 
4 take as a ſpecial occupant in caſe no diſpoſition be made to 
5 the contrary, yet the jeſſee whoſe heirs are deſcribed has 
„„ the abſolute property and may diſpoſe of the leaſe. The 
N I ſtatute of frauds 29 Car. IL . 3. . 1. has enabled ſuch 
" lefſees to deviſe their eſtates held pur alter vic; and I 
think, that the ſuperadding words, of limitation to the 
words ſucb perſon or perſons as hal he, heir or hejxs of 
mt. Freelove, will make no o diffieulty.in 1 this caſe. They 
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lea} inheritance, the limitation, upon which the queſ- 1 
tion ariſes, would have amounted.to a contingent remain-„»-x 
der, and then the: tenant for life might, by feoffment or ee 
fine, have deſtroyed it by the deſtru & ĩon of the particular ©) 
eſtate, the fee being i in abeyance : but the premiſes be 
arte heldby, a leaſe for lives, and the claimants'can have no De 5 
more than a: freehold deſcendihle: thereforg; here there phos „ 


0 point [ remember was agreed upona Caſe that came before 2 
fie Dudley Ryder, mr, Filmer, and myſelf; and ve all * 
held, that upon freeholds deſcendible held pur aufer vim, 
all the. limitations amounted to deſignations of ſpecial « WO 


aden betete; and iſq Ithink i in the preſent caſe. pes ” 
3 mothers: or. ſome othe 
8 His marriage, and that they took this. method, in default „ 
; iſſue of ſt he marriage, to ſecure this eſtate to — 9 „ 
or ſiſters and the ir iſſue, I mention this, decauſe, if mr. 
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big n a . deal to be faig: upon, it, Mr. IG. s 


E bn Taching is:needleſs.... There are many Caſes in the Or In. 


Books thaß: the worde ſuch perſon; or perſons. as: ſhall be 


heir or heirs of F. are to be taken as words of purchaſe, 
: eſpeeially when they have words of limitation graſted upon 
them, as here there are by the words—** and his, her and 
C their heirs and affigns.” "All the Cafes agree, that ſuch” 
| words as are here uſed in the firſt part, amount to a de- 
\ſeriptio perſona or perſonarum, and give no right to the _ 
original taker, or. veſt any reverfionary eſtate or intereſt 
_ whatſoever-in, him, but are words of da 3 ws e tan} el | | | 
0 the perſon who is the heir. 5 5 e 5 


Had. this been a ſettlemen 
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can be no fee in abeyance, and conſequently here is no Barg of Fr 


_ contingent remainder. capable of being deſtroyed,. This , EE gd 455 7 


limitation amounts only to a deſcription of a ſpecial'ocou- 
pancy, which no act of mr. Freelove can ſet aſide. This. 8 py es 


cupancyy and that, then there could be no contingent. re- - 


I ſoppoſe this was a ſertlement made by the father. or 
, relation, of mr. E reelove on 
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1 = e La might be edis es as not within he compaſs. of the | 
| "marr iageagreement, andſo voluntaryandfraudulentagainft | 
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1 Lale 4. Bx. * oft FO ay lbatte'* 'b aa TOY : 
5 Byleaſeaidre- - tively the 19th and 18th days of April 170, Thomas 
_ * Jeoſecertainkc- Wiſe, gentleman, deceaſed, did grant unto John Wiſe 
reditamentsare 


_— tothe an nee Pure ue e and their heirs,. a meſ- 


Sg 


| ſurvivor of a liver Lg them ; ff from Sys ee | end . 
3 er uſe and 'behoof ef the iſſue'of their two; bodies Ds 
Fade ihne hem Jarufully begotten or to be egotten ; ; and for default mW 
cancel ko bo- fuch iſſue, to the right heirs of the faid Alicia for ever. © 
= 2 Henry. Ivelon and Alicia his wife had iſſue one ſon 


8 only, Who died inhis 8 8 ae e having e 


f . The Opinionof children. Pi SUR 33 Dis 2 121 38 S5 9 5 

= - Mr. Booth, 3% - 3 wh, : SEE 

=_ | What eſtates egg 0d we, an their children eine, ok under o. 

— 7 

be a7 ry What state 4 Alicia 8 and her 0 ere, 
_ : tive y take pyderthenbove {etelement ? 0 


3 The word. N. in will is à word of 8 . 
8 15 the fame effect and operation, and is deemed to be 
* 5 almoſt of the fame import as the words Berrs of the body; 
baut in a deed no eſtate of inheritance'can paſs but by pro- 
—_— > per technical words of limitation, which are the words, 
3 . bis or ber heirs, or his or ber right heirs,” or the beirs of . 
= - the body: 1 theſe words are abſolutely neceſſary, or at leaſt 
5 ſome of them and the word iffue will not do: See 1. Roll. { 
5 Abr. 837. Nevil and Nevel: Co. Lit 206. 2, Inſt 334. 
ES Co. Lit. 28. A. Brownlow, 7 52. 2 Lord Raym. fo. 1440. 


| Comput s "Se" 457- m__ Oe and Fletcher. 
5 But 


| But the word ein in a * is a 1 of 8 and 


has a proper fignification of its own : it is equivalent i in its 


WM import to the word child or children; and gives to that 


child or thoſe children an eſtate for life: therefore, by the 
indentures of leaſe and releaſe of the 17th and 18th of 


| April 1703, here ſtated, Henry Iveſon and Alicia his 


wife were joint tenants for life, with remainder to their 


g only ſon for his life, with remainder to Alicia in fee: and 


as the caſe has happened, that this only ſon of Henry and 
Alicia died in bis mother's. life-time, I think, when ſhe 


' ſurvived her huſband, her cſtate for life and her reverſion / 


in fee, became conſolidated, and thereby the eſtate for life 


| merged, and became extinguiſhed i inthe inheritance: and 


ſo Alicia (if ſhe was ſui juris) could by deed” or will 


ſettle, deviſe, or diſpoſe of the lands as ſhe pleaſed; other- 
wile thoſe lands would deſcend to her heir at 1 ba COLD 
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A. Bring fi ſeiſed' of a ns ad 2 of . ME in 
® *the iſland of Jamaica, and having four ſons and two «, 


g e ee by deed- poll (being then in Great Britain), in 4. B. "by del. = 


confiderationof the natural loveand affection which hebad 8 in conũ - 


ing a competent proviſion and future maintenance for him, gives, grants, | 
did freely and abſolute} give, grant, bargain, and ſell, cus ys _ 


| unto the ſaid B. all thoſe 600 acres of land laid out for ejdete ſon, a. 
him the ſaid B; deſcribed: in the plot thereto annexed, large tract of 


uncultĩvated 


bounding as therein mentioned, being part of the ſaid large 1 
tract of uncultivated land, to hold the faid lands W FER e 2 9 


ſaid ſonfor liſe; 
i «20. the child or children. of the ſaid B. lawfully begoree and to be begotten ; 
<.and for want of ſuch,” to the heirs and affigns of 4. B. A. B. afterwards, by his will, 
deviſes his reverſion to C. and dies. The eldeſt fon, upon the death of A. B. eee fach 
deeds concerning the lands compriſed in the ſettlement, as, by the laws of Jamaica, have 
the effect of a fine and -recovery.—The Orinton of Mr, BooTa, In what manner the 


| a operated, what eſtates che eldeſt ſon and his children took thereby, and what 
Was 3 8 


effect len deeds executed by the ſon, © 8 
1 5 WS, Siren, 


and bore for his eldeſt ſon B. then alſo in Great Britain, ©* meg, eee | 


but going to reſide at Jamaica, and for and towards mak- and affeQion, 


* 
A 


wean during the term of Bir natur! my "arid after *his 
| 5 - then to the child ar children of « ſaid B, Leah 
. "begotten and to be begotten ;. and for want of 15 uch, to the 

heirs and aſſigns ob the ſaid 4. 55 3 bje& | to this 

proviſo, that if the ſaid B. mould be mind * *Yefirous 


he ſhould firſt give the preference and offer in writing to 
the ſaid A. his heirs, executors, and adminiſtrators, be- 
fore he ſhould make ſuch ſale and diſpoſal ; and on non- 
Won therewith, ſuch lands ſhould go to and be en- 


* 1 appoint ; and for want of ſuch appointment; 

ſhould go to and be enjoyed by his the ſaid B. 's brothers 
or heirs at law; and that chat giftor grant ſhould be deemed 

and taken in full ſatisfaction and lieu of any righr, claim, 
= or demand, orpretcnded right, claim, or demand, on ac- 
count of any ſettlement, writing, or writings, vill, or 
#1 Other pretence whatſoever, _ 


Immediately after the cxevution of the faid deed-poll, | 


| = 85 B. went to Jamaica, and entered into poſſeſſion of the 


ſugar- work thereon. B. ſoon after his arrival in Jamaica 
intermarried there, and had iſſue ſeveral children, ſome 
born in the life time 155 A. the father, and ſome after his 


3+ -deceaſe. 3 
Aug. 7, 1783. A. died in the year I 764. and by his laſt will and teſta- 
_ - ment of this date, duly executed, gave to his ſon B. 10001. 


3 currency, and made proviſion, for two of his 


viſed, and bequeathed to his other younger ſon. C. certain 
E - : | . plantations andlands in Jamaica, therein particu- 
— Les _ Harly mentioned, and amongſt others, that tract of uncul- 
= + =» —. tivated land which he then poſſeſſed: And as to all the reſt 
| © of-hiseftate or eſtates, both real and perſonal, of what 
nature or kind ſoever that he ſhould be polfeſſed of, inte- 

5 | . in, or entitled unto at his death, and not therein or 
any otherwiſe given or diſpoſed by him: the ſaid teſtator 
e boy. his ſaid will gave, deviſed, and bequsathed to his ſaid 
=_  -: _ = ſon C.; andall thereſt therein mentionedto the ſaid C. was 
=: to him and the heirs of his body lawfylly* begotten : but if 
an his faid fon C. ſhould die without ſuchheirs, then the faid 
teſtator's will was, that all his eſtates, of what nature or 


0 Word 3 Dor evers 


Hikes; or ende! fu be, wed 1 pa * 555 uf: 
Ken 2 Hipble of the Taid lands thereby ſhe to him, 


by ſuch perſon or ' perſons as the faid 4. ſhonldi by 


lands granted him by ſaiddeed- poll, and ſettled a valuable 


. : Bs VyVounger ſons, and for his two daughters; and e de- 


8 Fi ſoever, be equally divided between-his faid three 
„ ſons (B. being one of HOW). and ifs e Hl | 


. 


Lünra TIONS. FE 
2 2. Aftet the eker A. executed deeds Seeg oc 
1 cad a lands compriſed in ſaid deed-poll, which according to 
4 the laws of Jamaica have the force of a fine and recovery; „ ; 
i and afterwards aboutthe year 1758, B. having then a wife, 


18 and by her four children, viz. one ſon and three daughters 
us executed a deed of ſettlement of faidlands, thereby raiſing 

-, 2 term for ſecuring an annuity to B. and his wife, and tile 

bw ſurvivor during the term; and 'the reſidue of the rents 

"0 and profits during the term to be applied towards the pay- 

n- ment of the juſt debts of B.; and ſubje& to ſaid term tio ES, 
n. the uſe of B. for life: and as to the other moiety and alſo | 


by the firſt-mentioned moiety after the deceaſe of B's wife, 
u; t the uſe of all and every the child or children of the ſaid 

. by his ſaid then wife, and their heirs and aſſigns for 
ed ever, as tenan om in common. areas 

B. died in 170%, leaving his ſaid vile, bis on D. and: - 

1752 three daughters. C is ſtill living, and the fortune leſt 
him by his ſaid father A. was very valuable; but D. had 
| nothing from A. but ſaid lands, and the legacy of ioo. z 
11 the former he improved by ſettling a fugar-work thereon, Lhe 
he 2 above mentioned. D. the ſon of B. is the youngeſt of 
315 his children. 


= What eſtate did B. 3 the ſaid deed? poll from A. „ Quere, 
ne in the lands thereby granted? Was any and what eſtate 
516 remaining in 4. in ſaid lands, after the execution of ſaid 


| | deed-poll ? If ſo, Did ſuch eſtate paſs by bis ſaid will to 
ta- Bis fon C.? or, Did the 288 to IN as "Os Viet? fon | 


1. _ dein at law 88925 * | 
his | 45 
le. The ded poll vs 1 as I think, 1 as a a 00- ae. 9 55 


uin venant to ſtand ſeiſed. There is no other way for it to 
dur operate. The intent certainly was to give B. an eſtate 
a tail in the*600 acres. The unſkilfalneſs"of the perſon 
Lat who had the penning of that deed, has fruſtrated that in=  — 3 
te- if tent. In a deed, no eſtate of inheritance” will paſs fm 
Or BY the grantor, ſave under the word heir or heirs of the body. VVV 
aid Here the limitation in the habendum is to B. and his a- 
Ns figns, during the term of his natural lite ; 3 and after his „ 
tif I deccaſe, unto the children of the ſaid B. lawfully begetten 
aid and to be begotten ; and for. want of ſuch, . to the heirs EY po 
100 and e of the laid A. Os ate bor. ever. „„ 
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but there being no words of limitation to give them an 


1 8 82 1 the wr © of. at to 2 feviſces, 


LIM ITATION $ 


7 this is 2 covenant to ſtand ſciſed,. al clearly think | 
FY is, according to the Caſe of Crofling and Scudamore, 
Vent. 137. then the conſideration of love, &c. will ex- | 
tend to B's children, they being the grandchildren 
of A ſo that after A. s expreſs eſtate for life all the chil- 
dren of A. ſons and daughters, will take as joint · tenants; 


eſtate of inheritance, they can only take as joint tenants 


for their lives and the life of the ſurvivor. The further - 
| imitation to the right heirs of 4. the grantor, I take 
either to be void ; and fo it will operate the ſameas if it had 


. 


not been inſerted at all, or elſe there will be a reſulting uſe 


to A. during his life by implication; and that conjoining 


with the limitation to the right heirs of H. will operate as 
limiting the reverſion in fee to him, which again comes 
to the ſame thing; as may be ſeen in Co. Litt. 22. b. 5 
where lord Coke reaſons upon the Caſe of F enwick and i 
| Mitford and ſuch like Caſes. | 4 


It follows from hence, that the reverſion bean on 


the eſtate for life limited to B. and on the eſtate in joint- - 
5 tenancy for the lives of B. s children remaining veſted in 


A. the ſame muſt paſs by As will to C. one of his younger 


= ſons in tail; with remainder to the teſtator's other three 
1 ſons and his two daughters. as tenants in common. in fee. 


"Pow the 3 of B. To whom, and for what = 


_ did ſaid lands granted byſaid deed-poll paſs ? Doesthe deed 
of ſettlement made B. in 1758 operate on any and 

what eſtate or intereſt B. had in ſaid lands? and, Whom 
are ſaid lands now veſted in, and for what eſtate, and 


with whatremainders over e e 1 any), | 
0 to whom V 4 


By the death of N. (1enant foi life) "LE 3 _ . 
mentioned devolved by way of remainder on D. and on 
his three ſiſters, as joint tenants for life. The reverſion ; 
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' LIMITATIONS. 


2 The bd, of cane intails in 3 is eſtablihed 
by acts of aſſembly there, which have an effect ſimilar to 
our acts of parliament. Deeds deriving their force from 
acts of parliament will not operate tortiouſly, or by way 
of forfeiture. Wherefore, as there was no eſtate tail ere- 
- ated by the deed poll of the 4th November 1746, I con- 
ider the deeds executed by B. to bar the ſuppoſed entail, 
and alſo the deeds creating a new ſettlement or entails of 
- theſe, as operating no further than as a grant of all his 
— Fliate and intereſt in the premiſes; and he having only 
an eſtate for life, and that eſtate being determined by his 
"bins; thoſe deeds and ſettlements are now become mere 
nullities. The reſt of this Quære is anſwered i in | the 
hg and fourth lines N this paragraphs: ; 5 


' "Lincoln's Inn, 5 85 „ bs BOOTH. 
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Ends made his firſt wife join with others in a fine of the fourth part 

dis will, and of the ſaid meſſyages and premiſes; and by deed quadri- 
yang _ partite, dated 1 day of April following, declare the uſes 
wife for life; of the fine- to be to the only uſe of Jeremy Shaw and 
remainder to William Mould, and James Mould and Benjamin Blaydes, 5 2 

| ae cee their heirs and aſſigns for ever... > = 8 =; 5 1 
feccnd wie as By deed dated the 5th February 1701 the ſaid William 
tenantsincom- Blaydes, in conſideration of 148]. to William, and 
png 3 12s. 6d. to Thomas, and 40l. 128. 6d. to Anne, con- 
omitting tore- veys the premiſes to Benjamin Blaydes and his heirs, un- 
giſter the will, der a proviſo, that if William paid to Benjamin 230l. at 


© tellator's heir certain days, then Benjamin and his heirs ſhould ſtand 


8 ſeiſed of the premiſes to the uſe of the ſaid William 


a leaſe, Blaydes and his heirs; which money was paid out of mr. | 
ark atcorned Mould's money, 3d April 1716. William Blaydes, in 


e grand confideration of 200l. demiſes, bargains, and ſells, to 


43 Jes; and after- William Mould, the premiſes to hold for five hundred _- 


wards, claim- years, at a penny rent, under a proviſo to pay. 210l. in 
2 . Aprif 1717: Jol. of this money was mr. Mould's, and 
: y deſcent, © 5 85 yn. 
for want of re- 130]. was Thomas Blaydes money. m.. 
giftration of William Blaydes gives by his will, dated 5th Jan. 
the will, abe 1716, to Mary his wife for her natural life all the ſaid 
had mortgag- Premiſes; and after her death, to his nine children, 
ed he fame for William, James, Benjamin, George, Thomas, Jonathan, | 
« — Elizabeth, Mary, and Alice, and their heirs, equally to 
regiſtered the be divided amongſt them; and if any die before the age 


EO: ß 


mortgage ac- of twenty-one, or be married, then to the ſurvivors in 


Mr. Ward's Opinion, Whether the teſtator's widow, who had afterwards regiſtered. $ 
the will, may redeem the firſt mortgage, without paying vff the mortgage made by the 


Wt 5 
a % 3 5 ; * 
} 8 An 

J , * , 
8 * 1 
1 * Ly . 

5 7 
* 


heirat law? _ 
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| MORTGAGE. 


| Ad 8786 to His WAA ſon Joſeph, «by Elizabeth bis 
firſt we; Sl. to be, paid him within a year after his de- 
_ ceaſe; the 5 to be in full of his claim out of his real 88 
rſonal èſtate. . 
. 6 the widow of William Bla. ydes,. by leaſe dated 
the 1215 July 3 5 demites to Joleph, the eldeſt ſon by 
the förmer wife, all the premiſes for thirty- one years, 
at the yearly rent of 25. and he entered to the premiſes 
until ejected for John Wilkinſon. paid the 200l. to mrs. 
Mould, executrix of mr. Mould, and takes an aſſignment 
of that mortgage, and has brought his ejedtment and 
recovered pol n; ; and Joſeph Blaydes attorned to him, 
and is in poſſeſſion. Mary Blaydes the widow has ten- 
dered the principal money, with the intereſt and | charges, 
to John Wilkinſon ; and he refuſes to receive it, being 
in combination with Joſeph Blaydes the heir at law, who 
tends the will of his father William Blaydes is void, 
became it was not regiſtered at Beverley, according to the : 
5 act of parliament; and fince that Joſeph Blaydes has 
a mortgage of the premiſes to his father-in-law Iſaac x 50 
Garrett, upon pietence of 500l. borrowed of him; and 
bas regiſtered the mortgage at Beverley. 

Whether Mary the widow, who has a life-eſtate, gs — 
der and her children the "reverhon in fee, by her huſ- 
band s will, can redeem the premiſes, and the firſt mort. 
gagee be compelled to take principal, intereſt, and — a or 
_ notwithſtanding the omiſſion: to regiſter the will in time, 


as Hot knowing 5 act; and the will i is now regiſtered ? , „ 55 ö 


_ IAI of opinion, that if Garrett be really and LED Ae. 
Me a mortgagee for ſuch valuable conſideration, the w. 
do and her children cannot redeem the firſt mortgage 

without redeeming alſo Garrett's mortgage made by the 
heir, for want of regiſtering: the will in time; but if tiere 
was no money bond fide paid by Garreet, chen the heir's - 
conyeyance to him is a voluntary conveyance withour 

. yaluable confi deration ; and in ſuch caſe the will is not 

made void: againſt ſach a DIE) for 1 ous 
ol regiſtering in time. F254 | 


If a bill in chancer) hs adviſed, What panties aud be 
made to the aid bill 1 i r 


F 1 CoC, 
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13 Joy, 1734. By 3 Ae . Fn Oldfield, fole = 


bo CONCEIVE, a, bill; in 3 is 3 proper. 1 | B 
in this caſe; herein the heir and both Wilkinſon and m 
Garrett, the two mortgagees, may be made parties, and 1 
| the will may be eſtabliſhed, and a diſcovery had to the : 12 
reality and conſideration of the latter mortgage; and the Pt 
widow and er children, who muſt be plaintiffs, will be 


* 


admitted to redeem, on e ni "__ 2 ww E 
on the ſaid mortgages. V Eo. 
. 5 e 8 wy ; Ep * wan FE 8 
5 of ET, f 455: We ; TINS 775 DR 5 : 2s 1 13 0 | ; # 
N Caſe. 4. ITE tein of mortgage, F lvellin 4 in . 5 - 
18 July, 1752. Nation of 600l. demiſes to doctor Thomas W ad{worth th 


_Ancltateis ſeveral parcels of land in Plaiſtow and Weſtham, therein 


demiſed f * 
five kundred particularly deſcribed, with the appurtenances, to hold for | 6 
years by way five hundred years, ſubject to redemption on payment o Goes eh 
1 6ool. with intereſt, on the 18th of January then n ekt. 15 
wards aſfigned for this term to a ſecond m The mortgagor then, for ſecuring a | 8 
further ſum, conveys the ſame eſtates, with other hereditaments, to a truſtee in fee for = eek 
ame mortgagee; and aſterwards deviſes his real eſtate to his three daughters, and dies, 10 
The mortgagee then deviſes all his intereſt in the mortgaged premiſes to truſtees for the Ss th 
benefit of A. and F. two of the mortgagor s daughters, for life, and afterwards for their | ne 
children, and appoints two'to be his executors, and dies. The heir at law of the truſtee es 
in fes (who had died iate late) deviſes all her real eſtate to the ſame A. and F. and dies. 8 Ar 
A. deviſes her real eſlate to F. and dies without iſſue. F. then deviſed the mort m 
premiſes, with other hereditaments (after the deceaſe of one who died in her life - time), ce 


to R. F. and 4. O. and dies without iſſue. Mr. P Opinion, Whether, upon this 
-* failure of ifſue of A. and F. the rt Dr executor of the mortgagor would, notwithſtand- | 
ing the merger of the term of five hundred years by the latter's will, and the union of the 
"legal fee, by the deviſe of the heir at law of the truſtee, with the equity of redemption in 
A. and F. compel the deviſces under F.'s e TEEN 8 e 
1 of the ſurviving Ne 


* | 


executrix of the ſaid doctor Wadſworth, of the firſt part; 
the ſaid Fluellin Aſpley, of the ſecond part; and Thomas 
Hening, doctor in divinity, of the other part; after recit- 
ing the above mortgage it is witneſſed, that in confiderati- 
on of the ſaid 600l. paid by doctor Henin to mrs. Oldfield, 
ſhe aſſigned the premiſes to the ſaid ening for the re- 0 
1 ra net 2 oy RY term Cara hundred y_ | 
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| MORTGAGE: 


"Page Heiss being only A "rates" for Salt - 
„ executed a deed of truſt, and aligned” the 
mortgage to Brackley, with Aſpley's Lonſent. | 

By deed poll indorſed on the ſaid laſt deed, Fluellin 27 Jane 1739. 
Alpley, in conſideration of a further ſum of goo then | 
Tent him by Samuel Brackley, charges the premiſes” wer 
payment of that ſum, and intereſt. 


By another deed poll he charges the premiſes with 21 Mar, 1739, 


z00l]. more, advanced by Brackley. © 
By indenture of mortgage the ſaid F lente Alviey;: in 4b. 1740: 
| cane n of 1200. paid him by Brackley,, demiſes 
to him five-ſeventh. parts of two meſſuages in Baſinhall- 
| ſtreet, and two meſſuages in Cateaton- ſtreet, to hold for 
fix hundred years, ſubje ct to redemption. on payment of: 
12481. on the 26th Auguſt following. © 

hg denture tripartite between the ſaid Fluellin Alert at Ang EIT 
1 Anne, Jane, and Frances Aſpley (daughters of ſaid 
Flüellin), of the firſt part; the ſaid Samuel Brackley, of es 
the ſecond part; and James Brackley, of the third part: 
_ reenting the above mortgages, and that there was then aue LY 
from faid Aſpley to Brackley 1300]. beſides intereſt; and 
that a marriage was to be had between Chriſtopher Gibſon 
and the ſaid Jane Aſpley; and that'thefaid Aſpley had 
| occafion to borrow the further ſum of 12001. (of which 
1000l. was agreed to be paid by the ſaid Aſpley in part of ' 
the marriage portion of the ſaid Jane Aſpley); it id wit- _ 
neſſed, that in conſideration of 1300l. already advanced, 
and of 1200. then paid to Aſpley by Samuel Brackley; | 
making 2500]. the Taid F. luellin, Anne, Jane, and Fran- 
ces Aſpley did grant, &c. unto James Brackley (a truſtee 
nominated by ſaid Samuel Brackley), and his heirs, all 
thoſe five: ſevenths of the above houſes; and alſo the pre- . 
miſes at Weſtham and Plaiſtow; and alſo a meſſuage 
called Cole Harbour, and thirteen. acres of meadow, witn 
the appurtenances, at Finchley and Barnet; and two 
meſſuages in the ſame pariſhes; to hold to faid Fames : 
Brekle, bis heirs and affigni, upon truſt to permit the 
ſaid Fluellin Aſpley and his aſſigns (ſabje& to the ſaid 
mortgages) to receive the rents of all the premiſes for 
his ne ; Sigh after his death, upon truſt to ſell the ſame, 
and thereout to pay all money that ſhall be due to the ſaid 
Samuel Brackley for principal and intereſt on his ſaid 
mortgages; and then to pay the reſidue to the ſaid Anne 
and Frances Aſple equally ; with a covenant," that in 
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5 1 and ae N 


ant July, 1704. Samuel Brackicy, by wit will 600 3 neg P | 


e 2B Whereas 1. have ſeveral mortgages on the l my 


7 


25 and the ſaid: Silat is ingebted to me in a 00 — 05 
erable arreat of .intereſt; and for money 2 


„ pay my brother Richard Brackley's aanuity due from 


te my ſaid brother-in-law's. eſtate.: now I do herel 7 


= « and deviſe. all my, right, title, and intereſt, « of in ane tq 4 


. 


| 4. my ſaid brother: in- law 's eſtate now in mortgage to me,; 


aud all money.due to me ihereout, unto my brother 
1 James Brackley and Chriſtopher Gibſon, their heirs, - 
< executors, and adminiſtrators, in. truſt nevertheleſs 9 


«permit my nieces Anne and Frances Aſpley to r 17 55 


+ the intereſt and profits during their lives, ſhare and ſhare 


| | "Ie 4. alike; but in caſe either of them ſhall die without afſue, 
| e then the ſhare of her fo dying ſhall go to the ſurvivor 75 


5 = | + And my will is, that in caſe my ſaid nieces, or ether, 
LT 4e them, ſhall leaye any child or children, then the ſhare. 
„ < of her. or them ſo leaving children, ſhall go to and = 15 


_ & payable to ſuch iſſue, when they ſhall attain, the age of 


. 60 profits ſhall be applied for their maintenance. 
e empower my ſaid brother James, and N ha 
4. pher Gibſon, and the ſurvivor,. to call in 
. ney as ſhall be due to me from the e 15 | 
«4 Fluellin Aſpley, and to place the ſame at interoſt, on 5 
Os government or other ſecurity, upan the truſts, aforęſaid. 
But it is my expreſs will, that if the arrears of intereſt 
t due to me, witk the money; 1 have paid on account. of 
. mp brendan Biakond Rookie 
** to more than 500l. the overplus ſhall be paid. to my exer 


$6. nes + and be deemed Py of the — of my eſtate; 
. it 


66 twenty- one years; and in the mean time the intereſt 55 7 
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ey's annuity, ſhall amount _ 
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| Abdy, and Chriſtopher Gibſon, executors. 
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« dren. (i 


| <<< jt, being my intention, chat my nieces and their chill. 
dren (if any) mall have only 40001. and the intereſt as 


* 


44 aforeſaid... And in caſe ſuch arrears of intereſt and what 


« ſhall be due to me at my deceaſe on account of what 1 
dic have advanced for my brother Richard Brackley's an- 
« nuity, ſhall not amount to 5ool; then I direQ my exe- 


« cutor to make up the ſame 5 0l. and to pay; the ſame to 


6 clared concerning the principal money due to meg from : 


e my brother Aſpley's eſtates.” Then, after ſeveral pe- 3 


et touching all the reſt, and refidue of my perſonal eſtate,. 

* I direa..the-ſame ſhall be divided int twp equal parts : 

_ «.gne, moiety; thereof. I girs to my ſaid brother James 
* Brackley ;- and the other moiety I give to my ſaid bro-—- 
es ther, his executors, &c. upon truſt to inveſt the 
e ſame upon government or. othet ſecurity, with the ap- 


te the intereſt and produce thereof to my ſaid filter, Tay- 


lor for ber life 3 and after her. deceaſe, I direct that the 


. moicty ſo given in truſt ſhall be divided into two equal 


i parts; and one moiety. thereof I give to my ſaid bro-—- 
ther James, in caſe he ſhall, ſurvive my;fiſter, Taylor; 


Frances Aſpley, to be equally divided betwcen them, 

Leif both ſhall be living at my ſiſter Taylor's deceaſe; 
and if either of them ſhall be dead, then to the ſurvi- 
e vor; and in caſe they ſhall; both die before; my ſiſter 
c Taylor, then Igive 1000l. thereof to Chriſt's Heſpital, 


e and the ſurplus unto my ſaid brother, James, his <xc- 
t cutom and adminiſtrators,” —And apppints his bro» 
Fm d bn int 72 A 
Ws James Brackley f by ist will gry Anne and Frances 31 Dec. 1744. | ; 
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Aſpley 190cl+ a- piece: then he gives bis two farms in 


Bedfordſhire and 6000. unto Chriſtopher Gibſon, and 
fir Anthany Abdy, upon trufſti.to [permit his fiſter,/Tay- 


lor to receive the rents and profits: for life; and! after her 


death, then to permit the faid Anne and Frances Aſpley, 
and the longeſt liver of them, to receive the rents asd 


_ profits during their lives; andl aſter their deaths, be gaye 


the ſame to the heirs of their ce bodirs jaintiy : and de- 
clared, that the 6000l. ſhould: be deemed; as if veſted in 


lands: but if Frances and Anne Aſpley both died with- 


out iſſue, then he gave the whole to ür Anthony Abdy 


and. his ſon; and appointed Dorothy Taylor, Anthony 
The. 


N 


1 
1 
\ 


et and the other moiety I; give to my nieees Anne and . | 


Fa EE; * 
3 
* 
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1 1745+, 


196. 1585. 


ner. 1257. 
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The faid Dorathy Taylor by her will gave unto Anke” 
and Frances Aſpley, her nieces, all her wine, plate, "arid 


I 


_ diamonds, with all the refidue of her eſtate, real and ö 
perſonal, to be equally” divided Ver wee them; and abe ; 


. pointed Gibſon executor. 
The faid Anne Aſpley by: wt; ſte many legacies, 


gives the re ſidue of her eſtate to ber filter Frances; 3 and 


3 * * 


_ appointed her and Gibſon executors. ' - 
Frances Aſpley by her will (which A f ber own” 


writing) (inter alia) deviſes as follows: 4 I will to 
Tryon Perkins all my eſtate ealled Cole Harbour on | 

_ « Finchley Common, and Miflhouſe, two tenements at 

_ © Whetſtone 3 likewiſe all my eſtate near Ham, com- 


. monly called Pigwell, with the two fields at Ham; like- 


* wiſe my five-ſeventh parts of four houſes near Guildhall 


during his life; and after his deceaſe, to Rebecca 
« Price and Anne Owen.“ —S$he then proceeds i in be- 


| queathing | ſeveral pecuniary and ſpecificHegacies, without 


mentioning any thing further of the above deviſed eſtate; 


and concludes thus :=**: All the reſt and refidue of my 


<« eftate I give and bequeath to mr. Chriſtopher Gibſon 7 * 
c and do conſtitute and appoint him my ſoſe executor.” 
Tbe eſtate above deviſed was charged With an gion - 


of 60l. a-year, which ſtill ſubſiſts. 
Tryon Perkins died in the life ofthe.teftartix”. ke 
In April laſt Frances Aſpley died without iſſue, ſeed 


of the above eſtates, and of a freehold eſtate at Kenſington; 


and alſo poſfeſſed of à very conſiderable perſonal eſtate; 


abundant y more than ſufficient to ſatisfy her debts (which 


Vere very trifling) and legacies. © Upon her death mr. 
_ Gibſon proved her will, entered into the freehold eſtate 
at Kenſington, and poſſeſſed himſelf of the perſonaFeſtate: 

- Mrs. Price and miſs Owen have taken poſſeffion of 
as eſtates which were en to them after the death of 
5 n Perkins. . 3 FE: 4k | 


0 | 
8 things are infiſted' on by: mr. Gibſon 1. Pirſt, He 


infiſts, that the mortgages made by Fluellin Aſpley to 
Samuel Brackley ſtill ſubſiſt, and are a charge on ſuch parts 


compriſed in thoſe morigages, notwithſtanding the bequeſt 
in SamuePs will to the "miſs Aſpleys; and eee 2 no 
demand was ever made on that account by James the 
erxecutor of Samuel, or by the executors of 12 


of the eſtates deviſed to mrs. Price and miſs Owen as were 


other perſon. Secondly, He infiſts, that mrs. Price and 
| WY wen _ _ a 52 DOORS” N the will of 
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mes, or any 


N F ranees 
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5 b zu be Sb deviſes thei 3 


that theſe eſtates were diſcharged of the mortgages by the — 


terms for years paſſed by Brackley's will to the Aſpleys; 
whereas the fee remains in the premiſes by the deed of 
28th Auguſt 1740 ; ſo that there could be no legal mer- 
ger. But in this caſe, which is very particular, I would 


JJ Og A os i. BO 9, Og 


» % LW Woes 


land, paſſed by her will, by the deviſe of the eſtate: 3 and 


* 


as by the deviſe of the reſidue of the eſtate to miſs Gibſon 
he has the refidue of her eſtate to mr. Gibſon, he takes = 
the eee and inheritance. Saga „ 2 
15 Whether the money due upon the above Wortgeted x. + Quary * 
was not remitted by mr. Samuel Brackley's will, and ab- = Fol 
ſolutely given to the miſs Aſpleys and the ſurvivor of them, 
ſo as to diſcharge the eſtates now deviſed to mrs, Price | 1 
and miſs Owen from the payment of it? 4 
N. B. Theſe” eſtates were enjoyed by the two miſs  «. Þ} 
Aſpleys during their joint lives, and by the ſurvivor, witz: . 
out ever” being called upon by the tepreſentatives ok 
Samuel or James Brackley for” the money due on the " 
mortgages ; it having been always underſtood, till now, | 


will of Samuel Brackley ; and if theſe mortgages {till fub- 0 
fiſt, the intereſt thereof, with the annuity of Gol. ae | 
n ne 8 a the opts of 6 Yes ee 


: The Adetguies is ail u fobliing, in point of wt forthe Anſwer 


conceive, that when the equity of redemption in the whole 
fee veſted in Frances Aſpley, together with the whole 
right to the mortgage, they were ſo united together in 

equity, that the mortgage, as well as the eſtate in the 


— 


e 


0 mrs. Price and FO Owen * mr. Gibſon Fe 2, Quins. = vi ; 


executor to Frances Aſpley, the ſurviving co-heir of the 


mortgagor) to pay off the mortgage out of her perſonal 


| Mes 88 was s ſoflicicnt for that e 


Tm kind of oquity is not applicable wal nn Anſwer. 


"Gaſes ; for mrs. 292 vas entitled both to the mortgage 


* 


claim the mortgage money whe the will, he would iv the 
LS "Tame right to hold this as the deviſce of the land could 
1 1 has to hold the eſlate; and the 

5 ied to exonerate the land, but where the charge is the 
*  _  - - Proper debt ofthe anceſtor. But here, mrs. Aſpley being 
. _ entitled to both was both debtor and creditor, or in truth 
$ for both were conſolidated ——_— 


S 


* 


* 
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= „„ deviſed-to them by the will of Frances Aſpley ? 
/ hether a. eſtate for life or in fee? -- 
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Anſwer. | "I 1 Ae opinion, that mrs, Price Sd Owen take 
| this will in the land; but if the 


* of 


a 5 | mortgage money | 
may be a doubt, whether they are not entitled to the 


muoeney abſoluccly. This is a point of ſome nicety 3 but I 


= . Incline tothink, they took no more than an eſtate for life 
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g * 8 ber ol 3 5 1 ey of 2001. to mrs. 
— | 1 and 200l. to her daughter, * yo! appointed any 
_ time for payment of any of her legacies. Her Ee 
= 8 triſling; her perſonal eſtate very conſiderable. | 


o 
— — 


UF 4.Quere _ Can mrs. Price and her dee compel mr. Gib 
= | the executor, to pay off theſe legacies immediately? op 


— 


>” Awe, "THEY are entitled to their legacies, with intereſt, * 


- —-— — heat 
— . . — 


3 rarer therelarin' death. EE 
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1 money when he pleaſes, and may require Paths. The O 
at as ſhort a warning as he pleaſes' I; for-it never was held, 3 5 
that upon a trial of an ejectment, or upon a bill to fore+ Cornenyuper 4 
cloſe, the plaintiff ſhould be nonſuited, or the bill diſmiſſ- 8 
ed, becauſe the mortgagee dig not give fix months netiee 3 I 
| to pay the money in, of any other defanitive notice. The MG —_— 
reaſon is, becauſe at law the eſtate is his own; and 3 ; 
notice is requiſite to entitle a man to recover his own wha ſecurity to the 
| flands in the ſituation. of a mortgagee 3 ſo that whenever rom, | 
the mortgagee calls for his money, the mortgagor muſt 
pay it; and the mortgagee may at his pleaſure procced 


at law to recover · the poſſeſſion, or in equity to forceloſe, | 
But the mortgagor is not in the ſame ſituation : he cannot | 
| compel the mortgagee to take his money at a moment's. 7 
warning; be muſt give the mortgagee fix months notice 
5 to tecover it; or, which is the ſame thing, pay him fix- 
months intereſt in advance; becauſe the day of redemp- 
7 tion at law being paſſed, he has loft his eſtate at law, 
re and can be let in to redeem by a eourt of equity only; and 
a court of equity will not aſſiſt unleſs he will do equity: 


and the court holds, that it is equitable that the mortgagor 
- ſhall give fix months notice of paying in the money, o 
S enable the mortgagee to provide another place for itz ſͥo 4 
5 that it is incumbent on a mortgagor to give notige,  ' : 08 
2 when the mortgagee requires payment, all notice ia out 1 
D. I of the caſe: it is not notice but a demand, which tbe 
mortgagee has a right to make, without any limitation of 

time whatever; and conſequently, when the mertgagee 

bas demanded his money, the mortgagor may bring it kim | 

the next day, and if he refuſes to receive it he can no 
15. longer demand intereſt ; for his demand of the money has | 
made notice from the mortgagor wholly unneceſſary. 
IT F * oy nt of his money, 
| | "OS. VVV. 


n 
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1 55 time of actual payment. But if the mortgagor comes with 
=_ "#4 the money to the mortgagee, or to the time and place 


4 . 2 2 5 NS 


= 25 | 2 attend at the time and place preſixed by the mortgagee t 10 


yy nk be brought th him SSR . for TY a 1 
of repayment is mentioned in the mortgage · deed, yet the 
eee repayment being paſſed, the mortgagee is not bound 


a thi A 


25 | e. wa give a ſpecial notice. The mortgagee, when he 
3 oy 6 makes the demand, has a right to appoint a time and place 
is n of the money; and then the mortgagor muſt 


- tender the money; otherwiſe intereſt will run on to the 


appointed, he has a right to require a production and 
| delivery of the mortgaged-deed, and to have it delivered 


up to him; as the production and delivery of the mori- 


| gage-dred i is the proper evidence to the mortgagor that the 


of the aſſignment, fot the money, and he pays it without 


requiring to have the mortgage · deed delivered up, moſt 


+, certainlythe aſſignee c can have no benefit of the mortgage, 
nor compel him to pay it over again, though the original 
mortgagee who received the money is become inſolvent. 
But this is conſined to the delivery of the mortgage-deed ; 3 
for the mortgagor has not a right to annex a condition 


8 g f to the payment, that the mortgagee ſhall execute an E 
8 aſſignment 3 becauſe i it frequently happens, that a proper 7 


aſſignment or reconveyance cannot be prepared without 
an inſpeQion of the title · deeds in the mortgagee's hands; 


and it is underſtood, that a mortgagee is not compellable 

to produce the title-deeds before he has actually received 
bis money; for otherwiſe, under pretence of repayment, 
35 the ta * e un with a vier 
5 to 


a : — 


= te attend there; and therefore it muſt be brought to him | 
A e wh 25 25 eee It is thus g a general demand; but he 


mortgagee has not aſſigned the mortgage to any other 
perſon, bot has the right to receive the money: - Suppoſe. 
the mortgagee has received the money from a third perſon 
and affigned over and delivered the mortgage-deed to the 
affignee, and then calls on the mortgagor, who is ignorant 


MOR 0 4. 


t diſcover we 5 defeat the 1 but the mort- 8 
gage · deed itſelf, which puts him in the character 1 e 
gagee, and without which he cannot refiſt the production W 
of the title, muſt always be open to the inſpection of the 
mortgagor, that he may know his right to redeem. It 
follows, therefore, that when the mortgagor comes to pay 
his money, either to the mortgagee himſelf or to his agent, 
at a time and place appointed, he has a right to expect to 
find the mortgage · deed there, and that it ſhall be ready to 
be delivered to him when the money is paid; and when 
that has been done he has a right to call for e ee 8 
to enable him to prepare a proper aſſignment, and to call . 
on the mortgagee to execute it aſterwards. The mort- . 
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| gor is in no danger i in paying the money, upon receiv- x „ 5 
1 ing the mortgage · deed without an aſſignment; becauſe” eo 0 
1e : the mortgage and the receipt together will always, new | 
er what. the debt i is, and that the debt is ſatisfied; and from Nr 1 
ſe- thenceforth the mortgagee becomes a truſtee for the. a 
nf enger of the legal eſtates, ot © oY 
aj we 10 10. LEES 5 „ 475 2 Z 
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| 4 Cain 1. Am Charles ebay * eile 8 les Tune of 
| * part in com: Wife, and Weſt Bradford in con 


1 ing forfeĩted by 3 
=. . e his cim efore the i 


= — to the intent to make him tenant of the freehold, and that 
= -, ' . a recovery might be ſuffered. 
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1685. tock, &c. in cum Tae and of Kendal caſtle and 


mily fates be. Bhat. %%% BE ies e e 


11th and 12th of . 3. which is diſmiſſed, he ing boon edgy eee Pont 


| 0 t — Mr. PicoTT's RM 
e 0 ' tore? rank. — oe pages could of har 5 

of the ſaid eſtates, by. reaſon of the incapacities in the ſeveral acts rela d: 

= PST INT LFnEn are within the difabilitics Aides of bet a1 
165 6 The faid fir Cages Andert ae recoy i 5 
1 8 * 1. the remiles in com. Lancaf.. eee carry 1 
u . Sir Charles ſettles the ſaid premiſes in Lancaſhire to be 
the uſe of himſelf for life; remainder to truſtees to pre- 4 
ſerve contingent remainders; remainder as to part to dame | 85 

M largaret for life for her jointure; and as to the whole, 9 
atſter the determination of the precedent eſtates, to the firſt WF — 

and every other ſon of the ſaid fir Charles, begotten on the 8 

| body of the ſaid dame Margaret in tail male; remainder to zo 

fir Charles in tail male, with divers remainders over ; ; and 18 

' © remainder to fir Charles in fee; and as to the Yorkſhirc 5 

= © ͤ and Weſtmoreland eſtates, to the uſe of himſelf in fee. | ef 
de 1691, Of Charles died, and left iſſue by Margaret, Charles, * 
© Jamey, Lawrence, Francis, and Joſcp . ; and three daugh- 8 
ters, Mary, Elizabeth, and Anne. Sir Charles the ſon 5 

entered, and was ſeiſed, and died without iſſue; and his ble 

Mong _ brother, fir James entered, and was ſeiſed. thi 

20 2d 41 Feb, By leaſe and releaſe made between the "IP dame Mar- fir 


1% garet Anderton and fir James Anderton, her ſon, of the "for 
| dne part, and John Moreton of the other part, the faid | "ts 
dame Margaret and fir James convey all the ſaid manors, 5 
Ke. in com. Lancaſt, to the ſaid Moreton and his heirs, MW 4 


A recovery ſuffered accordingly ; 3 i the uſes werder * 
Lare NIE: by 8 ed the 21ſt Feb. 1705 as to 
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part or thu Pm ptemiſes, Pr. 1e Nas ki Janes, — — = 

rence, and Joſeph, might each of them receive gl. Fer ann. 

for their lives; remainder for 1 ſuch annuities for 
izabeth, and Anne 


dame Elizabeth Anderton, Frances, 
Anderton, as they were intitled to by any former deeds, 


with ſeveral limitations which are determined; remainder 
1 Franeis Anderton in tail male; remainder. to Joſeph 
Anderton in tail male z remainder to Francis in tail; fe- 
mainder to Joſeph'in tail ; remainder to fir James in fee. 
Francis Anderton entered | in the year 1708, ſuffered a 
| recovery of the ſaid eſtate, and by indentures, | 


3 


Francis, in conſideration of a marriage and a marriage- 28 and 2 July 


portion, ſettles the ſaid manors in com Lancaſt. i 4 ol 


other truſts, to the uſe of himſelf. for life; remainder 
raiſing a rent-charge of 500l. per annum for his intended 


wife or her jointure; with divers remainders over. _ 
James, Francis, and Joſeph Anderten, and Mary and 


dame Margaret, were on 1e Dy and 21ſt * e 
| and are Papiſts. | 


Sir I died. „ 2 
Francis was ovviesec Fo” Aeintes of pig Apes. 
Sir Lawrence was educated, and ſtill is, a Papiſt; 


the recovery ſuffered by ſir Charles, the father, in 1685, 


was not well ſuffered, and no alteration was made in t c 
eſtate thereby; and admitting the faid recovery was well 
ſuffered, yet the deed declaring the uſes thereof did not 
,_ an eſtate tail in fir Lawrence. Aﬀer zoth April 
1700, all the ſons of fir Charles, the father, were incapa» 
ble of taking, cither by deſcent or 8 by virtue of 


the ſtatote lith and 12th of king William; an eſpecially 


fir Lawrence was diſabled to take in any capacity what- 
| ſoever, by reaſon of his being a monk profeſſed. © Admit- 

ting there had been an incapacity in any of fir Charles's - 

ſons, but that the eſtate had veſted in fir James after the 
death of his brother Charles, yet fir Lawrence could have 
no intereſt in the premiſes, for that the ſame were ſettled 
(by fir James, as much as in him lay) on Francis before 
N bs WS of the FR deeds and 1 in 1 1755 z and 


"OE 
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before he was twenty-one years of age he was ſent, or did 
800, to St. Omer's, to "ſtudy and be educated in his reli- 
sion; and continued there for ſeven. years, and is a Bene-' | 
5 digine Monk. e 
„ Lawrence Eietccd bis Plain before the 6 | 
ers and truſtees for the forfeited eſtates ; but- inaſmuch 
as no deed was executed to make a tenant to the trechold, 
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5 hn is 1 manors, 5 became forfeited, SP abe 

dommiſſioners diſmiſſed the ſaid fir Lawrence s claim. 
Sit Lawrence appealed from this decree to the —— 

ho declared, that fir Lawrence having been ſent into, re- 

—_ fident, and inſtructed ĩn the Popiſh religion in a Popiſh ſe- 
minary beyond ſea, is thereby ſubject to and hath incur» 
ES: red ſuch diſabilities as are in that caſe mentioned and con- 

_ . _ "tainediin the ſtatute 1 James I, for the due execution of 

the ſtatutes made againſt Jeſuits, ſeminary prieſts, and re - 

5 cuſants; z therefore as to ſuch eſtate, right, title, and in- 
ctcrxeſt in and to the manors, &c. as the ſaid fir Lawrence. 
. having been ſent into, reſident and inſtructed, as afore- 

aid, in a Popim ſeminary, within the ſaid act, is not 

__ - thereby diſabled to inherit, take, have, or enjoy in reſpect 
ok his heirs and poſterity. The ſaid delegates were of 
opinion, and did decree, order, and adjudge, that the de- 
oree and judgment of the commiſſioners ſhould be re- 
verſed, and the aid fir Lawrence's claim allowed. "And 
=_ 1 13855 eſtate, right, title, and intereſt in and to the ſaid 
. - .. . manors, &c. as the ſaid fir Lawrence, by having been ſent 
V refident and inſtruQted ina Popiſh aan within 


V © the ſaid act, is thereby diſabled to inherit, take, have, and 5 
WS: - | in reſpe& of himſelf only, the ſaid delegates | were 0 
A of opinion, and did decree, order, and adjudge, the faid je 


” deeree and judgment of the ſaid ee '$ ng; N 
A ſame was thereby affirmed. 5 
kf fir Lawrence can . ſel, o or a rwiſe 
x 5 the faid manors, &c. = „ i 
; * : P i 

= ME Forts + I AM of opinion, the 8 a 1 As ns | 
1 '' the offence committed by fir Lawrence's foreign educa- 
dia, andthe conſequenge thereof; but fir Lawrence can- 

vent ſettle: or mortgage the ſaid manors, &c. but may 


hy Or 


5 ſell them to a Proteſtant for a full and valuable conſidera- 1 

=—_ tion, fince the ſtatute of the 3d Geo. Rex has enacted, : 1 
F ſale to any Proteſtant purchaſer ſhall be avoided or 5 | 
: 2 impeached by any of the diſabilities or incapacities in the 1 : 
ſitatute of 1 James I. I. and 12 W. 3. or any other act 
A contained; and the act of 3 Ges; Rex being made for ſe- » 
=_— curity df Proteſtant purchaſeriy” ought to have a liberal 8 


cConſtruction. And I think, before the making ſuch act of 15 1 
e ds N Sees 15 . of the 
; „ 2 133 


2 Alf ng fo on ty rr 


entries made, the ſale was good; and ſo the better opi- 
nions of the lawyers ſeem to be: but the ſtatute 3 . . 
: N 1 think, has 180 folly: cleared this | aceathe e | 73 


| megtionedaAs 25 


3 x James . had fold: before by jnquitition md 5 5 Es Z 


if the copybolders lands are vii any of the before . 


8 
Mc. 


IAM of opinion, 3 are not kin: any Anſwer. . 
the acts ; and if fir Francis had been actually ſeiſed of c- 5 
# pyholds, they had not been forfeited, and e | 


never v veſted i in the 8 e 


ON 


i 1 pri a „% 


5 7 THINK, the 28 1 8 ot Kune which par- dr wann; | 
| dons the offence, and having general words. and docs not Firſt 
_ except the ſtatute 1 James I. and ſuppoſing that pardon 
did not prevent this diſability, I ſhould take the better 
opinon ſtill to be, that a perſon diſabled by the ſtatute - 
; x James I. may ſell the inheritance: but I conceive this 
point to be cleared beyond queſtion by the clauſe of 


Ss 


rn bor r. 


1 


1 Geo. for the ſafety of Proteſtant purchaſers, e * 


d againſt the diſabilities in the ac 1 James. And the only | 

_ difficulty which occurs to me in this Caſe, ariſes upon 
what the Judges might mean by their decree to leave in 
85 the commiſſioners of forfcitures, by diſallowing fir Law- 
rence's claim as to what he was diſabled to claim; which 

I do not very well underſtand, but conceive that cannot 
mean or affect the inheritance; and am of opinion, . - 
he may ſell, and a Proteſtant ſafely purchaſe the inheri- 
- | tance, ſubject only to what particular right may be meant 


to be excepted in that decree ; which cannot go farther 
than his forfeiture of his profits during his life, =_ night! 


be fold by the commiſſioners, if in them. „ 


3 AM of opinion, that the 28 1 James L does 1 not G and ad 


i 


xx 


3 


tends to N e OT intended to de veſted . 


A teſtatorde- 


in the e iba the late ad dom 

- liament ; but whatever copyholds deſoended to or were 

veſted in fir Lawrence, remain in him, free from any 
=—_ queſtions ariſing upon . and. 9 15 . wy 

= «\ Ke Y | 3 of by him. 5 : 
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„„ "Fe 2 1 3 ; | | 

zue Henry 85 George by! 55 will deviſes ſeveral elates 1 
to Thomas, Paul, and Peter Dayrell ; and after de- 
ares his ſaid will, intent, and meaning to be, chat in 


cas. 


23 = ny gen caſe Paul Dayrell and Thomas Dayrell, or cither of them, 
1 8 ſhall ſuc, moleſt, vex, or diſturb, Dorothy and Elizabeth 
| - Haſtings, who were papiſts, in the ceable enjoyment 


ra 
will take, of an eſtate which he had deviſed to them at Waltham 


that if th 
— them, Oy Croſs, or any part thereof, that then the ſaid Peter 


Sold we or rell, Thomas Dayrell, or ſuch perſon or 3 Res that 
1 wal ſuc, diſturb, Kc. ſhall not take any benefit b . oy . 


u bia RG io his Fu will, but the ſame to be utterly vol 


in his will 


named (who 
©  werepapiſts), in the ceable en noche eftotes which bo hed 1 | 
E. aid deviſces, 33 or perſons that ſhould fue, diſturb, &. ſhould not take 5 
5 nga "ne 6d . Ranv's Orinion; Whether a diſturbance by one 
the deviſces would defeat the deviſe made to the others? 21 bet oor a ne 
5 3 n tos Roman e e mall e | 8 


1 * n | wal the diſturbance by 5 one 4 defeat the dev Z 
1 to all the three brothers, or to ſuch deviſce only 7 : 
Anſwer, | UPON peruſal of the will of fir Henry St. 1 
| Os conceive the act or diſturbance of one of the brothers will 
not _ the eſtate deviſed by his WH. a i as! bro 
* I Thomas may not cut the entail nec recovery 7 
er. 1 THE condition in ſupport of a deviſe to Roman bad. Jes 
= nee which is Wag law, © * 3 for that reaſon allo 7 
Os void. „„ | 
| New. 255 in e Ons 1 RABY. | 
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” 0 þ 1 1 in nas) died without Sits 4 Cat 3. 


» ing any diſpoſition thereof, having only two ſiſters, = 


WW are nee nt cee his deceaſe entered 1 the the eftare of 4 


incapaci ties. 55 5 35 N p 
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= What matters are 8 to be gi ven in evidence, on en Nee 3 
the trial of the ejeAment, to prove the filters papiſts, e. 


over and beſides their regiſtering the eſtate? Will it be 


' ſufficient, to maintain the ejectment, to prove they are 


_ reputed and eſteemed by all people to be papiſts, and that 

they never reſort to APY, of our churches,. or to any other 
proteſtant aſſemblies for divine worſhip, of any . 
- mination whatſoever 7 or, IGG" Vow ee will be 1 _ oy ; OL 


Pee of us in this caſe? | . I 4 5 


THE ie will be, Whether the 1 are N pro- Anſwers © 
"Hue the popiſh religion or not; and it is impoſſible to 
determine what will be ſufficient evidence to- convince a 
ry of this fact. The proof of their going to maſs . 
would be the ſtrongeſt proof. Their going to popiſh ſer- : 
vice, and their not going to church and the common re- 
putation that they are papiſts, and if they have ever owned = 
| themſelves to be papiſts, will be very proper. and very 5 
e evidence of their ' profeling the popiſh religion. a 
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S 4 Whether a  Promearan 1 under er D.C. j 


mr. East 


mr One 5 "ns bir Son: ww * a F SR 
on, Whether _ 4 47 
TT I 8 < * r Caſes wk there? is any room to e as Sin] is in =_ 
4H dere dai "this preſent Caſe, it is difficult to put any certain con- 
| Ez —.7 ſtrustidn vpon the aR of parliament of 11 and 12 Will. 3. 
E elan which to ordinary underſtandings ſeems to have been ex- 
* — for a tended beyond the meaning of it; but, in my opinion, the 5 
e defendant may make a good title; but whether ſuch as 2 5 
: . counſel will W of, is * much for me 1 
"Ms. | WIEBRAHAM's OPINION | en | the . 4 
Lo _ 1 F QUESTION. Wd Fas 5 £7 3 OE | 


Þ 1 be "THE 830 Jeo. 1. LP to encourage Gaia — 1 
3 . tholies to ſell, and proteſtants to purchaſe their real * Yn 
Foa. — and for that purpoſe enacts, That no ſale for a full con- "= 
= © fideration, by any perſon reputed owner, or in n 1 
dor receipt of the rents, then made or thereafter to be | 
made, to or for any proteſtant purchaſer, ſhall be avoid · 8 
= . -.:-* edor impeached for or by reaſon or on pretence of any 1 
4 

{ 
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UT 
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. diſabilities or incapacities mentioned in 11 and 12 
Win. 3. incurred by any of the perſons making or join- 
e ing in ſuch ſale, or by any other perſon or perſons 
«© from or through whom the title of ſuch lands is or ſnall 1 
A be derived.“ Then there is a provi/oadded, reciting the 4 
_ clauſe of 11 and 19 Will. 3. which diſables papiſts to pu- 
_ chaſe; and then declares, that the ſaid recited part of 5 4 
t c the ſaid act ſhould not be thereby altered or 4 | el 
«© but ſhould be in full force S 
And though there may have been hon 8 - that 7 
Do clauſe had diſabled papiſt purchaſers from ſelling, the 3 
act declaring, that * the clauſe by which they were diſa= : 
te bled to take ſhould ſtand in full force; and therefore-as | "_ 
ö were diſabled to take, WOO be diſabled to grant ſuch . 
7 eſta tes . 1 


D \ PROTESTANT PURCHASERS. 


ab e I think, this act of 3 Geo. as: it was RE e 


late d to clear the titles of Roman Catholies, if they were 
the viſible and reputed owners, and in the poſſeſſion of 
their lands, notwithſtanding they were under any of the 
diſabilities or ineapacities mentioned in the a of 11 and 
12 Will. 3. will enable papiſts taking by purchaſe to ſell: 

for their being the reputed owners, and being in poſſeſſion, © 
gives them a title, or rather a power, to ſell: and under 
this notion they may make a good title, if they had not a 
good title themſelves : for otherwiſe the enacting clauſe - 
could mean nothing; for as it gives them a power to ſell 


notwithſtanding any diſabilities, ſo it is plain that the le- 3 
_ giſlature. intended that they might make a good title, / 


though they had not one themſelves ; ; ſo that the title, as 


* 


ſoon as it comes into the hands of a proteſtant es... 7 
may be good, though it was not ſo in the hands of a papiſt 


. vender : and the proviſo (though it is not accurately inſert 
ed) was, I think, only intended to declare, that this 8 
though it gave papiſts a power to ſell, and therefore might | 


implicitly be conſtrued to give them a power to purchaſe, 


| ſhould not have that effect, but that the clauſe of the ſta- - 


tute of Will. 3. which. diſables them to purchaſe, ſhould 
ill ſtand in force. And therefore I think, that though. 
| 1 may be a matter of ſome doubt, yet as the opinion of 
the Eminent Conveyancers from the time of paſſing the 
z at in 1717 till about the year 1740 has been, that A 
| purchaſers may ſell ; and as it is the opinion of the pre- 
ſent Chancellor, and ſeveral eminent lawyers, they may 
ell; J am of the ſame opinion; though the court of 
eps bench ſeemed to be of a contrary opinion in a trial 


= bar, in the Tus I 74 I, between F airchild and Newland. . 


. 5, 1749. 1 3 K. WILBRAHAV. | 
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ee 5. A A Roman Catholic, ſeiſed in fee of ſeveral real eſtates 
A Roman Ca- 4, of lands and tenements in the county of N. died 
© hole deviſes' without lawful iſſue, having firſt made his will, and ĩhere- 

E © free „ by deviſed all his ſaid eſtates to H. another Roman Cathe- 
des (twoof lie, his nephew and heir at law, his heirs and aſſigns, . 
Dem re Pro- died foon after the making his will, and F. entered upon 
1 + 0265 agony and took poſſeſſion of the eſtates, and enjoyed them dur- 
Pipi in ing his life. B. is alſo dead, and left three ſons, C. D. and 
denn, with the E. all Roman Catholics, and all paſt twenty-one at the 
5 * death of B, who by his will has deviſed all the meſſuages, 
* era lands, and tenements, left by A. to F. G. H. and J. two of 
2B thereof, to pay whom are ens entre e two Roman Catholies, i 
te per de and! to thoir heirs, cxccutors, adminiſtrators, and afligns, I 
© rentsand pre- with their and cach and every of their rights, members, 
dei fo much and appurtenances, whereof or wherein ſaid B. was ſeiſed - 

4 e ee of his own right, or whereof or wherein any other perſon. 
wm for the Or perſons in truft for him, or for his uſe and benefit, had 

© benefirofhis any eſtate of freehold or inheritance, or other right, title, 

By . intereſt, or term of years in poſſeſſion, reverſion, remain- 
Dur. Wi. der, or expectanęy (except as in the ſaid will is excepted); 

- zzanax's to hold all the (air meſſuages, lands, premiſes, and all his 
Drin, perſonal eſtate whatſoever and whereſoever, unto the ſaid 
run K G. H and I. their heirs, erecutors, adminiſtrators, ang 
der the young · aſſigns, upon the truſts and to and for the ſeveral uſes and a 
eis void by purpoſes in the ſaid will of B. mentioned, VIZ. upon ſpe- . 1 
the 11 and 12 clal traſt and confidence that the ſajd truſtees, or the ſur- 5 


and, Whether vivors or ſurvivor of them, his heirs, executors, or admi- 


a So ee... 


; : * x 
Woke 
* 8 


222 


F the heir at law, niſtrators, did and ſhould, with all convenient fpced after 

© being a Papi, the death of BE. make ſale of all his ſaid perſonal eſtate, 
er? and by and with the money ariſing by and with ſuch fale 

vr ſales, and alſo by, with and ont of the yearly and other 


cents, ifſues, and profits, of all the ſaid meſſuages, lands, 
tenements, and premiſes, ſo given and deviſed, or by le- 1 
ſing or mortgaging, or by the actual ſale thereof, or of ſome 5 
convenient part thereof, or by all or any of the ſaid ways 
or means, or otherwiſe in ſuch manner as to his truſtees 
mould appear moſt convenient and adviſeable, levy and © - 
_ _ raiſe ſo much, ar ſuch ſum and ſums of money, as ſhauld 


5 need d 


rr 


be neceſſary to pay and diſcharge a certain mortgage or ſe- | 
curity for the ſum of 4oool. principal money charged up- 
on the ſaid lands and premiſes, or ſo much of the ſaid prin- 

_ cipal money, or the intereſt due for the ſame, or that ſnould 
be dye at his death; and that his ſaid truſtees ſhould alſo _ 


: } 1 
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pay and diſcharge, ſo ſoon as conveniently might be, his a 
funeral expences, and all ſuch other debts as ſhould be ow-s 
ing by him at his death, and all ſuch legacies that in and 
by his ſaid will, or codicil or codicils to be annexed there- - 
to, he ſhould give or bequeath to any perſon or perſons | 
- whatſoever; and to the intent alſo, that his ſaid traſtees 
might deduQ and detain all ſuch charges and expences 
they might pay or be put unto in the execution of the ſeve- 
ral truſts ſo repoſed in them by his ſaid will; and after pay- 
ment of the ſaid debts, legacies, funcral expences, and ſaid. 
truſtees coſts and charges, upon the further truſt and con- 
_fidence that they the ſaid truſtees, and the ſurvivors and 
ſurvivor of them, and his heirs, ſhould from time to time 
well and duly pay the rents, iſſues, and profits, of the ſaid 
meſſuages, lands, and premiſes, or ſuch part or parts there- 
of as ſhould remain unſold after all the ſaid truſts were per- 
formed, unto and for the only proper uſe and benefit of 
his youngeſt ſon the ſaid E. and his heirs, for his or their 
.- own uſe and benefit ; and appointed the ſaid truſtees his 


The truſte 


rſonal eſtates, and pro- 


in a little time. The deviſed real eſtates, beſides the per- 
ſonal eſtate, are of very great value, more than ſufficient 


do pay all the debts chargeable upon them by the teſtator. 
Is the deviſe to F. G. H. and I. a 
. the uſe of E. though a papiſt, a 
the teſtator? or, Is the deviſe of the real eſtate: void as to 

E. and will deſcend to C. the heir at law of B. the teſtator, 


238 undiſpoſed of by B. Can a Roman Catholic, in any 


manner, prevent his real eſtate fromdeſcending to his heir, 
after all debts paid it may be incumbered with ? and, Are 
all deviſes of real eſtates by a Roman Catholic, either im- 
| rſons in truſt for him, 
and alldeviſes of lands, or terms for years in lands, or an 
_; other profits arifing' out of lands, whether to proteſtant or 
| papiſttruſtees, abſolutely void, if for the uſe of a papiſt ? 


1 THINK, chat the deviſe of this eſtate to truſtees in Anſwer. 


 mediately to a 


piſt, or to any 


ttuſt for E. who is a papiſt, is abſolutely void by 11 Will. 3. 


: | his own name, or in the name of any other perſon in truſt 1855 
for him, any lands; and it is alſo enacted, that all eſtates, | 


1 
\ 


by which a& every papiſt is diſabled to purchaſe, either in 


. Kc. 
: 
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1 es have not proved the will, but are in poſſeſ- - 
fon of both the deviſed real and 
ſe to raiſe money to pay off all the debts of the teftator 


good deviſc.in law for 4. 
d the youngeſt ſon of 
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Ger. to or WF the uſe 3 any 10 perſons, or upon any - 
. truſt or confidence, mediately or immediately, 10 or for 


the benefit of any ſuch perſons, ſhall be utterly void: and 

pl none effect to all intents. whatſoever. / And 1 think, 

that as the deviſe i is void, the eſtate will deſcend upon ” 
' 48 the heir at law of the teſtator: : for I think, that as the 


deviſe is void by reaſon of the incapacity of the deviſces, 
the eſtate muſt neceſſarily deſcend upon the heir at law, 


= | who though a papiſt, is capable of taking for the benefit 


'of his heirs: but the next proteſtant akin (if he thinks fit 
to exert his power) has a right to the poſſeflion and per- 
pi. of the EY curing — R of Ly 
heir. 358) Ek Ns 8 by 


A papiſt may, in hl 1 convey his eſtate to. "3 


| proteſtant for a valuable conſideration, or he may deviſe 


to a proteſtant : but I think, that all deviſes of real eſtates 


by a papiſt, or to any perſon in truſt for. a papiſt, and all 
deviſes of lands, or terms of years out of lands, or terms 
of years in lands, or any profits out of lands, whether to 
proteſtants or . are oe . if for the uſe of 
; Te | 


If the deviſe: he the ole of E. be kd | Maſt not 
1 apply the perſonal eſtate left by B. in the firſt 
place towards the diſcharge of all B's debts, , as well by 
mortgage and bond as fimple contract? and, Which of 


* 
WG 


the debts NS, the NE eſtate ans _ FOO: to . 


| chang i 


RY 


1 THINK, 1 1 the deviſet to tha 255 of * 
N of the eſtates in truſt for E. is void, yet. that the 


5 a? - truſtees may apply the perſonal eſtate left byB. in the Hirſt 


place towards the diſcharge of all Bs debts, as well by. 


mortgage and bond as by ſimple contract: but 1 think, 


_ that the perſonal eſtate, i in a due courſe of adminiſtration, 


. ought to be paid and applied in the diſcharge of the debts 


* 3 in the wy * ; beg? if N are ſo applied, 


when 1 1 that all the A 8 debts will be 

payable out of the lands, which are made equitable affcts 
by the will 3 ſo that I think, that if the perſonal and real! 

aſſets together are ſufficient to pay all the debts, that then 20 5 „ 
: it is of no conſequence which of the debts : ate paid 1 firſt, - | 


A 


Ik the heir at law of 5 be entitled to the ſurplus the a. . ; 
real eſtates, after all debts of 3. ate diſcharged, 15 Zr ee carat 


ment the propereſt remedy for the heir at law, or a bill "= 
in equity 2 ok, Is any ant What other remedy properer © Tb 
than either, . the heir at law Miould'be PONY 1 all. g 
1 35 the "validity « of E. 1 will [ 44 " +; 1 4 of 86: : =P 55 1 8 


wh 


Ir; is. not poible,1 think, fo cthe heir at law to recover Are. on 
thels lands at law; 5 becauſe the legal intereſt, T think, i is” Toes 
in the truſtees ; but he muſt be:obliged to come into a 1 5 PA 
court of equity, in order to ſee that the truſts of the will * 
are executed by the diſeharge of all the debts, before a 1 
title can accrue to him; 3. and, iE he brings ſueh bill, it is gi Ks 
5 probable, that this may irritate E. to ſuch a degree 26 0 Þ 8 2s wh 
engage him to ſet up a proteſtantinext nant who may, 1 „ 
: 8 take the eſtate both from C:and E. 1 85 je: oy nh wi 


* N 25 ez 
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Serke 4. the firſt teſtator purckaſed any of theſe edle n 4. e 
> as name of a proteſtant, in whoſe theirs the eſtate at law * WTR 


ns is; What in ſuch caſe will be moſt adviſcable, for Br . : 
21925 being non-ſuited | in an „ e ene th "= 
1 12 1 42 517 * 2 481755 


He cannot oeh being nonſvlted, in all dae be⸗ dee. er 
1 cats primd'facie the eſtates will appear to be veſted in the 1 Tp e 
| proteſtant purchaſers ; 3 and that 3 will be. z a legal title, unleſs. = ts | 
he can prove, that the lands were purchaſed in truſt for & — 
ſo that it may be adviſeable for C. to exhibit a bill againſt . 
the truſtee, or the heir of the truſtee, for a diſcovery of 

: this truſt, before he brings art eje Kment, if he thinks, | 

worth his while 10 bring an eje ment. 3 
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ram am PROTESTANT" PUR. W 5 


: ol thy 21025 oron 09 570 To ma: V! 
Carr 6. N Viator leaſe dif; Sand date . 


— A papiſt con- tively the 29th: and goth days of April which was in 


Win ſtats IM: Jenes of-Qur Lord: 1736, and inrolled in the high oontt 


tous, of whom ee wade or. mcptioned. to be 


One is a 
and the 
two are 


tants, and their 


heirs in 


papitt, made between Merry Simpſon, of Barton Park, in the 
other Fanny of Derby, eig, why the [Nc parte and Roben Free- 
5 Map,; 0 _ gent, Ge 1 f Bal guy, 9 of Hope, i in the 
truſt, laid c 7 'of Derb e ce e d). a 


. toſell and pay Waterhouſe, _ "by the name of Thoma Waterhouſe, of 


certain 


b Callton, in the ſad. county, of Derby, gent. ; in confder- 


wr eee ation of the ſum of 500l. in the ſaid. indenture of releaſe 


in truſt for the mentioned to be paid to the ſaid Merry Sim — at by the 


e e ae ſaid: Robert Freeman,. G le Balgu homas Wa- 
"= —.— terhouſe, ſome or one of Then, 154 nb in confi ideration 


dies. Suit is 


of the further fum of 7 Jol. in che ſame indenture mention- 


afterwards in. ed and agreed to be paid by the ſaid Robert Freeman; Ger- 
— Riruted by the „aſe Balguy, and Thomas Waterhouſe, in diſcharge of 


ſt | 
| nextprotel 7 the ſcyeral debts, ſecurities, or ſums. of money, in à ſche- 


the papiſt, for dule ta the ſaid indenture of releaſe particularly mentioned 

the recovery of and expreſfed, and for divers other good cauſes and con- 

_theeftate— ſiderations, he the ſaid Merry Simpſon did grant; bargain, 
Robert 


Mr. WilBzA- 


zan's Ori- 1clhy alien, releaſe; and confirm, unto the ſaid 
mon, With Freeman, Gervaſe Balguy,. an Thoogs Watechopſe, and 


- whar faſetn the their heirs, all that the manor or reputed manor of Barton 


| BT Blount, and the capital manor, or. manſjpn-hoyſs- called 
who has never Barton, Hall, with rl and. fingylar the-out-houſes, park, 


acted eee lands, and hereditaments, thergusto brlonging ; and alſo 
e e "all thoſe ſeveral meſſuages, farms, lands, and tengments, 


NS of him the ſaid Merry Simpſon in the ſaid indentures of 


_ - veyance, of the leaſe and releaſe particularly mentioned: and deſcribed 3 


Chaſer: 


What manner the c hurch of 


d, 1 
3 ton aforeſaid with the appurtenances ; 


. protect to hold the ſaid premiſes, with the purtenances, unto 


_ himſelf, 


the ſaſd Robert Freeman, Gervaſe Balguy, and Thomas 


Waterhouſe, their heirs andaſſigns, to the only proper-uſc 


— 


4 TEE meer bank mit 110 alſo che pe Fe tual adyowſon. or right of natranage. to 
| ſr 


and behogf of the ſaid Robert Freeman, Gervsſa BaJguy, 


ang Thomas Waterhouſe their heirs and aſſigns; and it 
1 thereby mentioned, that the ſaid Robert Freeman, 


SGervaſe Balguy, 72 Thomas Waterhodſe, for themſelves, 
pt heirs and affigns, did covenant, promiſe, and agree, 

"to and wirn the fait Merry Simpſon, his heirs, executors, 
adminiſtrators, and aſſigns, that they, the ſaid Robert 
Freeman, Gervaſe Balguy, and T homas Waterhquſe, 
"30k heirs or Ps 6 or ſom © c 


* 


would, 
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or one of them, ſhould and 


J 
o Refs: ono 


a c en ra eee 


—_— 


in France. The” faid James Dormer, who wWas ene f 
the ſebedule creditors of the ſaid Merry Simpſon for the 
ſum of 3138]. pretended to be due to him on bond from the 


| the appibbgtion of the en Walter, ra the de 
Purchaſers that” could'be got for the"ſame, to 


On fad os on OE 3 te es, CE dd ⁊ðͤ vd ß ne 1 pt te 


would, with all convenient ſpeed; well and truly pay, La- 


_ tisfy, and difcharge, the ſaid ſcverat ſecurities, debts, or 


ſums of money, in the ſaid ſchedule mentioned, according 


— 


dhe true intent and meanigg of the ſaid indenture of 
_ releaſe and the parties thereunto. 7 NN 


| The ſaid Merry Simpſofi, ar the time öf this purchaſe, 
was of the order of Mendicatir'Friars, in ſomé rtionaffety 


ſaid Merry Simpſon, as well on the behalf of Himſelf as 
on the behalf of ſuch other of the ſchedule cteditors of the 


aid Merry Simpfon that rettiained' unſatisfied; cthibited 
his bill of complaint in the high court of chancery againſt 
the ſaid Robert Freeman, Fe and Tum 


Waterhouſe, and Merry Simpfon, and alſo againſt Lfast 
Hawkins Brown and James Delanie, who wete tlie afſig. 
nees of two other of the ſchedule creditors' by mortgage 

ey 


of the ſaid Merry Simpſon; and by the ſaid bil thereby | 
praying (amonglt other chings), rh ee (aid Robert 


Freeman might pay to the ſaid plaintiff what ſhouſd appear 


$ 


mtereſt ; or otherwiſe, that the ſaĩd manor ant pretii 


might be ſold, and'that the ſaid Fae Hawkins Brown'and = 
James Delanie might join in ſuch ſale; arid thaf füch of 
the defendants as had been in poſſfeſſioni of the faid eftate 


and premiſes might account for the rents and profits 


thereof; and that the ſame, with the monies tö be raiſed. 


the plaintiff James Dormer's ſchedule debt, and the 


intereſt due thefcon. The caufe Was heard at the Rofts 
by conſent, and the ſame Was entirely fanaged by the fa 

mr. Freeman on the behalf of the faid mr. Waterhouſe; 
andi it was thereupon ordered and decreed, that ir flivuld 
be referred to mr. Eld, one of tile maſters of the ſaid court,” 


to take an account of whit was due to the deferidanits 


cauſe laſt mentioned, and to tax them their coſts of the 


ſaid ſuit; andlikewiſe to take an account of what was due 
to thie ſaidplaintiff James Dbrcher for principal and intereſt 
on his ſaid bond + and it Was further ordered arif'decrees;. 
that the ſid manor lands And ptemiſes ſlouſd be fold, with' 
rehaſer of 


EallowefoF” 
- by 
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llaac Hawkins Brown aud James Belanie for principah = 
Aid intereſt on their mortgage in the pleadi ngs in the ſaid 
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2 the ſaid maſter ſhould direct ; and that the monies 

_  arifingby fuch ſale ſhould be applied, in the firſt place, in 
been of what ſtouldbefound due ig the laid defendants, 
e 1225 Hawkins Brown and James Delanie, for principal, 
© intereſt, and coſts, on their mortgage; and in the next 
place, in payment of e found due to the ſaid 
James Dormer for principal and intereſt on his ſaid bond: 
And in caſe there ſhould be any furplus of the money ariſ- 
ing by the ſaid ſale, it was ordered and decreed, that the 
ſame ſhould be paid unto.the fajd Robert Freeman, he un- 
dertaking to keep down the intereſt on the ſeveral incum- 


FJ 


., brances on the ſaid eſtate until the, ſame ſhould be ſold, 


= 2; Feb. 1750. purſuant to the ſaid order and decree. The ſaid maſter b) 
© 25M. 14 his report certifies, that fir Nathaniel Curzon was the bef 
purchaſer, at the ſaid price and ſum of 111001, This 

FTreport is abſolutely confirmed. . The ſaid maſter. by his 

report certifies, that there was then due to the ſaid Iſaac 
Hawkins Brown and James Delanie, for principal and 
iintereſt on their ſaid mortgage, the ſum of 24.51 5 8. 11d. 

2 16 f and for their coſts 231. 105. od. making together 2474]. 
4338 1 10 188. 11d. ; and that there was due to the ſaid plaintiff 
—— James Dormer, for principal and intereſt on his ſaid bond, 

9 the ſum of .43381. 138. od. The ſaid Robert Freeman 

dias fines paidtothe ſaid Iſaac Hawkins Brown and James 

DPDelanie the ſaid ſum of 2474]. 188. 1 id. ſo due to them 

© "as: aforeſaid; and hath alſo, as the ſaid mr. Freeman 
alledges, paid off and diſcharged all the other debts of the 

laid Merry Simpſon, mentioned and compriſed in the ſaid 

_ ſchedule, fave only and except the ſaid ſum of 45351. 135. 

_ _Jod-: ſo reported to be due ta the faid James Dormer as 

© __ - aforeſaid, for principal and intereſt on his faid, bond, 
which ſum is to be paid out of the ſaid 11 100. ; and after 


6813 12 


of the ſaid decree, entitled to the reſidue thereof. The 
= | houſe ſurvived him; but before fir Nathaniel Curzon 
Proteſtant heir of Merry Simpſon, filed his bill againſt 
.  rerhouſe, James Dormer, Iſaae Hawkins Brown, and 

- lon. to take, and of the conveyance to Ffecman, Water- 
- _ houſe, and Balgu 
_ of kin.azwellto the Nai 
„ ; e 


5 41 — 
. 
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by the faid maſter, herein all proper parties were to join, 


Payment thereof the ſaid Robert Freeman is, by virtue 
| aid, Gervaſe Balguy is ſince dead, and Thomas Water-, 
Vas reported the 2 purchaſer, Thomas Brown, the next 
the ſaid Merry Simpſon, Robert Freeman, Thomas Wa- 
James Delanie, ſetting forth the incapacity of Merry Simp- 

and that he is a proteſtant, and next 


ohn Merry 
Simplon, 


— 


FE ns g wma oa ws oc 


. 0 — 


* 3 $68 26: 


Simpſon, who died laſt ſeiſed 


* ; and charges, that "the con- 
veyance was in truſt for Merry Simpſon, and that they 


knew that Merry Simpſon was 4 papiſt; and charges, 


that the ſaid Freeman was a papiſt, and that Warerhouſe 


and Balguy's names were made uſe of to protect Freeman's 


intereſt; inſiſts; not to be bound by ſaid decree, in regard 
he was no party; and charges, that they are carrying the 
decree into execution as faſt as poſſible, and endeavouring 


to ſell the eſtate Therefore the bill is for an account of 


— 


the rents and profits; and if eſtate not ſold, to redeem 


what is unſold; and if eſtate be ſold, and the money ap- 
plied in purſuance of ſuch decree, that the overplus money | 
de paid to plaintiff; and to ſtay all proceedings on the 


ſaid deeree till plaintiff has an opportunity of trying his 
title at law; and that the ſeveral mortgages may be ſet aſide 
wit hout detriment to the ſame, ſo as not to prevent plain» 
tiff proc etlinge at la tt 1 nt ef, 
To this bill the ſaid Freeman has put in a plea, which 0 


in effect is ſetting forth the ſaid decree and report, whereby 


| fir Nathaniel Curzon is reported. the beſt. purchaſer/; and 


* * x SE. 445 CS F M5: 
ge tru gore a echt 
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SR m er Tr no 
At the time of the purchaſe mr. Freeman was: above 
_ eighteen years, and a papiſt; and Waterhouſe and Balguy 


MEMBER. CC „ 
klo the conveyance from Merry Simpſon can be good 1. Quere. 


by 2 Geo. 1. cap. 18. not being made only for the benefit 
of proteſtants, though the deed be inrolled? 


in regard he is not made a party, relying upon that for plea, 


And the ſaid Waterhouſe has put in a plea to the ſame 


Dp ver- 
* 


The defendant Waterhouſe never was in poſſeſſion of 

the eſtate, nor received any rent, nor claims any right in 

it, but his name is made ule of in truſt for ſaid Freeman ; 

and he never executed the deed, nor knew any thing of it 

until ſome time after, when the ſaid Freeman acquainted 

him with it; and ſince this bill brought by the proteſtant 

heir, the ſaid Freeman earneſtly preſſes the ſaid mr. Was» 

terhouſe to join with him to convey to ſaid fir Nathaniel 1 8 
Curzon; which mr. Waterhouſe thinks may be danger- = 
ous, and will not do it without good advice. 
By the ſtat. of 11 & 12 Will. 3. cap. all papiſts are ri 3 Geo. 1. 
diſabled to purchaſe, and all eſtates made for. the uſe oke. 18. | 

ſuch perſons, or upon truſt for the benefit of ſuch perſons, 17 93 


* 


c. 11, and 11 
Seo. 2. c. 17. 


had not nor ever claimed ny thing in the lands but in 
truſt for him; ſo that in effect it is a purchaſe from a 


12 s 


The 


| 1 


4 How that the defe 


charged 4 


ſuck ſale, until he ſees what-will be the event of the bill 


| 2 brought by the proteſtant heir? and if mr. Freeman gets 


Anfwer. 


5 the deeds approved by the maſtery: and ſhall endeavour to 


him to join in the ſale before the-preſent cavſe is 
termined, Whether it will not be adviſcable for mr. 
aterhouſe- to file a bill ſuggeſting theſe: matters, 2 


Hor he claims nothing in his wn right, and is willing to 
act as the court ſhall direct; and te pray that Dormer's 


geerce, ſo far as relates 10 the conveying af the ſaid eſtate, 


may not be carried into execution until the merits: of the 
bill brought by the e mens de r 1 


. pre x. . 


$2, 


"THOUGH mr. Watorhonſe'b has * 00 . 


1 as there is a deorce which direQs him to convey, it 20 
not be in the power of i mr. Waterhouſe, I think, to fol- 
pend the execution of this decree by an original bill; for 
the court does not eaſily ſtay proceedings upon a deeree, 
unleſs the decree has been, obtained by fraud or colluſion. 
TA. unleſs mr. Waterhouſe. can be indemnified, I 


would not Meri him to FRgage ſo. fax in this ee as to 


: with conſiderable expences to him, Fs 004 


& 
* 


Mr. Freeman i is willing to ee mr. aso le, 


255 and mr. Waterhouſe i is willing to execute the deeds, if he 


can with ſafety do 0. but defires your opinion, Whether, 


in caſe he executes t 


e ſame, he can incur any other pe- 


5 85 nalty or damage than the coſts and damages which may 


be incident SN or occaſioned by the eyent of the ſuit ? for 


2 as he has a real eſtate of his. own, and. is otherwiſe in 
Uh rſonal circumſtances, if an 5 decree can he made 


t him to affect him or his lands, he will deſire to be 


5 d from executing the deeds ; 3 "though, as it is al- 
| tedged, mr. Hawkins. Brown and another termor for years 


455 & . le eſtate in e a affigned. mar. mortgage 
; | SB 


SER is, ag mf. L 
Feet rg eras the land to fir Nathaniel Curnon, and as it is 
the bill bropglit by the prateſtant 

nts! are endeayouring te carry Dor- 

mers decree into execution as faſt as poſſible, Whether: it 
will be prudent or adviſcable for mr. Waterhouſe to join in 


BS SES ran ra. 
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| PAPIST AND PROTESTAN" 


5 ena of years in truſt to attend the inheritance to be con- 
ve ed to fir Nathaniel Curzon, 


” PURCHASERS. 


Note, Sir Nathaniel Curzon is no party to the = 
and | poſſibly, as he purchaſes u der khe faith of decree, 


Eo notice _ not HE WALES to him 3 but Quere. Y 


3 HAVE en the bill brought by mr. Werse ee 


1 proteſtant a- kin ; and think, that'ds the purchaſe 
is made, and the conveyanceseteovated by all ze parties 
- but mr, Warerhoulſe, that as to ſo muh of the purchaſe- 


money as ie applied i in the payment of mr. Simpſon's ab 


debts (and ſuch as are reported fo be fo, I think, muſt bs 
is elteemed) there is no pretenet for the proteſtant next | 


akin to affe& it.— As to the overplus, that may Me 
of another confideration 3, for that x may pofhbly be 9 
to be fill-in the nature of real oſtare, and to be a —— 


truſt for the ' benefit. of mr. gimpſon- af ſoß then the 
plaintiff may Have ſome pfetkußßons to it 3 but I think, 


that his pretenfions can extend” no. Farther, and if in fac 


the ptayer of the bill extends no farther : for it is thus, 
aud in caſe the ſaid: eſtate; &cv are now ſold, and the 


money apptopriated im purſuance of ſuch decree in the pay- 
ment of debts and, mortgages, "that then the overplus, * 
any remains, may be paid to the plaintiff, or laid out in 

lands,” ge. And therefore, if mr: Freeman 6 ae 
Waterhouſe an indemnity to the amount of the value of 


33000 5 that is, to anſwer the ſurplus, which i is 3000. 
and pay coſts and damages which, he may be. at in the 


defending of this ſuit 3. then I think; that mr. Waterhouſe 
may ſafety convey 5 and Fthink, that this wotild be the 


more ſecure and adviſcable method of conduQing himſelf, 
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2 os e Little Everſden; and Eltifley, in Cambridge. 
one thoukuing WIEP the:faid: Garrard Baton xhe elders; 5th: May 1743. 
Fests by way by4ndeatore. made between him the ſaid; «Garrard, Baron 
- 7 mortgage. © the, elder, gent. of the one. part, and William Brage, elq. 
ramen of George Andrews, gent. of the other 5 did de- 


Carr 8 


\ 


AA 


ry 
14 


* 


gent: being each of them entitled to an 
fourth. part of certain frechold and cop pyhale . 


„langs, tenements,. and hereditaments, i in Great 


nm yung 24 raiſe, 7 8 15 bargain, ell, and to farm ſet, unto ſaid 


terwards made, William Brage and Gebige Andrews, vie moiety or 
in which this half part of all that his ont undivided fourth part of and 


— ed in all, &c. that ius or ee with the houſes, 
was not no- vehouſes, out hop ſes, barns, "ſtables, aildings, yards, 
ticed.—Mr.  gafdens, orchards, 3 5 arable and paſture” thereunto' 

on. ng, 'containing by eſtimat ion one hundred and 
Whether the eighty-one! acres more orleſs; lying/and:being: incEltifleyy 
eſtate of the in the occupation of. Samuel Balduck;; and aſſo of and 
—— For in all that een L087 2 or tenement, and.the cloſe or 
tered by the parcel of ground, es ae ſecs od one acre, in! the ; 


rake | 


YT 


* nap 


, containing | 775 eſt 1- 
all that meſſuage or 


35 . with khr ee : 

5 — — ded 

in the occupation of Stephen Hornſpy ; and alſo of and in 

| all that cloſe of paſture, containir by, «ſtim ation one acre 

_ anda half; : and alſo of and in all th t piece of paſture land, = 

containing two acres; and alſo of and; in All the wood 

ground and wood, by eſtimation ſeven acres, withall mad, 
underwoods, &c. to the ſame reſpectively belonging, in 


* 


Cambridgeſhite; and alſo of and in all and every the free- 


hold tenements and hereditaments of him the ſaid Garrard 
Baron i in the ſame county, and the reverſion and reverſions, 
: inder and FOR, ns right, title, intereſt, uſe, 


PWW 
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entitled to an aeg Baron the elders gent. and Garrard == 

undivided 


© 24 we 44 


e. and paſture lands 
edision fiſteen actes, 


truſt, = ? 


r 


* 


truſt, property, bi; wad . e both at 
law and in equity, of him the ſaid Garrard Baron to the 
ſame premiſes, to hold the ſaid undivided moiety or half. 
part unto the ſaid William Brage and George Andrews, 
their exectitors, adminiſtrators, and aſſigns, from the day 
of the date hereof,” for one thouſand: years, without im- 
peachment of waſte, conditioned for the payment of 2000, 
with lawful intereſt, upon the 5th day of May 1744. 
Note, The money advanced upon the. above: mortgage 
was money whereot the ſaid mr. Brage and mr. Andrews 
. flood; polleſſed in truſt. for one mrs. Wyatt, who after». 
_ wards TRAD? witty DAS mare een ue ee 
: fince dead. 2 8 6% 5 2 gs STE 6 * 


f ** 
ay 4, 


kleb Day, widow) Benet of pactition, wheres » 20 gert. us. 


rard Baron the elder, Baron, Garrard Baron the el- 
and Garrard Baron the # der, and Garrard Baron the 
5 Faun cg younger, being unanimouſſy 
Ls I minded to make equal partition 
: Joſhua Da 7: , gent. and. | of the ſaid lands, tenements, hes 
"TI TN God Ws Wert 10 J reditaments, and premiſes, did 
. covenant, promiſe, grant, and 
3 1 with: hs ſaid; Joſhua Day and John Godfrey,” 
in Michaelmas Term then next to levy a fine ſur conn- 
ſance de droit come ceo, c. unto the ſaid Joſhua Day and 
John Godfrey, and the heirs of the ſaid. Jolhua Day, of 
all that capital meſſuage or tenement and farm called 
Fond Farm, in the occupation of Samuel Balduck, with 
the houſes, &. and one hundred and ſinty- four acres of. 
_ arable land thereunto belopging, fituate and being in the 
village of Eltiſley, in the county of Cambridge, in eee 
fields there called Eaſon Field, Middle Field, and Paply 
Field; and alſo of a cloſe of paſture called Hay = 
containing by eſtimation ſix acres; and alſo of a cloſe 
paſture called Buſn Cloſe; containing by eſtimation three 
acres; and alſo of a cloſe of paſture called Long Cloſe, 


John Baron; gent. — ſaid Elizabeth Day, John 


containing by eſtimation three acres;; and alſo of a cloſe 
of paſture called Dove Cloſe, containing by eſtimation 
three aeres; and alſo of a cloſe of paſture called Town 


CY 


. ret ge 


"a 24 . 5 * * 2 Fd 


Croft, containing by eſtimation three acres 3j; and alſo of a 


cloſe of paſture called Keen's Cloſe, containing by eſti - 
mation one acre; and right of commonage for two hun- 
dred ſheep; and alſo of a cottage in the occupation of Pe- 
NR Roſewell, and a cloſe of nen eee nn, 


j- ”>_ 4 1 * 
N * N 


and a half, in Little Everſden 3 the uſes of which ſaid 
8 fine; as as to, for, and concerning, the ſaid. capital meſ- 


PARTITION. 


wo 


ans nn all in Eltiſey; an 
meſſuage or tenement and farm in the b eee - 


Stephen Hornſby, with the houſes, outhouſes, &. 


to eloſes of paſture: called Tafting's Cloſe and e 5 
_ Cloſe, containing by eſtimat ion ſeven acres and a half; 
and alſo of a cloſe of paſture called Baron's Cloſe and Hop 


Ground Cloſe, and four pightells, containing ſeven acres 


ſuage or tenement and farm called Pond Farm, in the 


dccupation of Samuel Balduck, with the houſes, &c. 

sand one hundred and thirty ſix aeres of arable land there 
UAAnto belonging, and the ſaid fix cloſes of paſture called 

Hay Cloſe, Buſh Cloſe, Long Cloſe, Dove Cloſe, Town's 


185 85 Croft, and Keen's Cloſe, and right of commonage and 


3 
5 
a x 
1 * 
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5 


oa. 17 53 
Obferve, the 


ze for one hundred and feventy-two-ſheep, are there- 


25 in and thereby declared to be and enure to the only uſe 
and behoof of the faid nada Baron the elder, his beirs 
Aud aſſigns for ever. 


Pine levied accordingly, and partition exceuted by al 


the part ies. 


The ſaid end 80 the elder dieak ethane in the 
month of QQober-1953, having firſt duly made and pub- 


will was made liſned his laſt will and teſt ment in writing, bearing date 


- before the 


ee was dis 
_ 


DEE. mortgage afo 


the 24th Oddober 17513 whereby he did give, deviſe, 
and appoint) unto his ſon Chartes Baron, his heirs and 
aſſigns for ever, all that his the faid teſtator's moicty of 


_ = i of the eſtate in Cambridgeſhire, late 

the eſtate of turs. Eſther Baron, | which he had mort | 
to William-Brage| eſq- and mr. George Andrews, and all 
his lands; tenements, and hereditaments, both freehold and 
eopyhold; or of what nature or kind ſoe ver, in the county 
of Cambridge; and all and every his part, ſhare, and pur · 


arty, ofz- in, or to, any lands, tenements, or heredita. 
ents whatſoever, in the ſaid county of Cambridge (ex - 


eept the ather moiety: of his one-fourth part of od ſaid 
_ eſtate, late ihe eſtate of the ſaid-Efther Baron, whereof he 
made a ſettlement on the marriage of the ſaid Charles 


Baron, ſubject to the payment of tbe principal money 


which ſhould: be due at the time of his deceaſe on the 
| ad z-and alſo ſubje&t to and chargeable. 
Wich ehe payment of 220k. -umto-his;for Garrard Barat, 

. reg | 


n i _ 
vis deoraſe,1 pro 
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| ; | ane e part recited mortgage, whereby ſaid 


5 Said Garard Baron wege] Indenture, y 24 May, 1754 1 
PFF HET Rik ot he (aid Garrard Baron . 

Sai, Charles Baron the deviſee. (after reciting the will 

„ f Garrard Baron his fa- 

: thee}, in TO Meare DOR of 2201-- remiſed; releaſed, ane 

for ever quit-claimed, unto ſaid Charles Baron, his heirs NM 

_ executors,' adminiſtrators, and 2 26 well the face 
furs of 220l. ſo ed on the ſaid eſtate and premiſes | „ 

by the faid will, as alſo alk and all manner of aden an 

. ations, . 1 the Mme“ e 


: il Charles bean I -Jnda ture, whereby Hi Charles 25 Mar, 1754. 
i Bir Baron, in donde of 200 l. to 8 
| Paid by ſaid Richard Randall, mortgages the 
5 | emiſe, grant, bargain and ſell, whole eſtate 
| all Fe his 5 faid . . Baron's undivided moiety. or Fee _ 
half. part of and in all that the ſaid capital mcffuape, tene- ee 
ment, or farm, called Pond Farm, with the houſes, &c. without takk 
and one hundred and thirty-fix acres of land” thereunto 217 notice 
| belonging, and the\ard' fr cloſes of paſture,” and right of ga. prior mort 
_ commonage and foldage for one hundred and ſeventy⸗ — pre- 
twoſheep, which he the fai Charles Baron claimed W to the 
der the will of his tate father Garrard Baton deceaſed, and beg 
all and every the meſſuages, lands, tenements, and hetedi- — 
taments, and moietics, parts, ſhares, and purparts, of meſ- the moiety of * 
ſuages, fande, tenements, and hereditaments whatſoever, of the one fourth 
| him the'faid Charles Baron, firdate, Tying and being in wa te bis fa. 
ae county of Cambridge, to hold the ſaid undivided ther; the other 
moiety or half. part unto the ſaid Richard Randall, his moiety not be- 
executors, adminiſtrators, and affigns, from the day next un _ 
| before the day of the date hereof, * one thouſand years, hog by 
without impeachment of waſte, Tonic for the pay- ment. 
= ko: of. 2041: on the 25th * of 5 Payee; next. 


a Ts 34 11+ M44 


Sin Richond Randall ER 
2 Se and John Baron 


ON ns tals 
ampel 200 execute 
by indorſement on the 


Richard Randall, in conſideration of 2000, paid, or 
- ſecoured*'ito- be paid, dy ſaid Garrard Baron and John 
Baron (at the requeſt and by the direction of faid Charles 
Baron) did bargain, ſell, aſſign, transfer, and ſet over, 
unto the ſaid Garrard Baron and John Baron the ſaid 
undivided moiety or alf par W 
„ * 


bs NPY und premiſasb 0 


1 r = 2 bed 
= executors, adminiſtrators, eie os 


of the term, of one hundred years. 
This aſignmtat ig excomed/by-faid Richard ; 


And Charles Baron. . #5 27 wing bomint dont Shae} 


2 Feb. 2757. ©: TheifaithCharles-Baro is ſince dead, having duly made 
andi publiſhed his will of this date whereby he gave and 
deviſed his undzvided moiety ot half part of and in all the 
aid premiſes unto my Baronabis wife and her aſſignis, 
fbr and during the term of her natural life; and from and 
171 be 2+ BY immediately aſter her deceaſe; he gav 
ſaid undiyided moiety or, haff-part and premiſes to be 


ee eee "equally divjded, mare and ſhare alike, amongſt ſuch an 


uch children as; ſhould be alive aſter the deceaſe of his 


Wy 1 yo bs WA laid, wife Amy Baron. 28 7510 5 f Wo 2 37 * ed 441 hs | N 


wt 294 ee Notes. The youngeſt of- che td children. is 7 ot 4 


1 2 1 old. 1 14: 1 7 * ck LY? bnd gt bee xs 74 o . 
&aty,” 0 A This day ſaid mrs. Amy 1 aron, the. widow and, | Exec» 
A « beg trix of ſaid. Charles Baron, aid the ſaid Garrard Baron 

Le e an and oh Baron the. principal and. intereſt due on their 


— 1 B57 00 


mortgage, who did then undertake in writing to: affign 
e ee over the ſaid mortgage unto her, or whom the ſhould. ap- 


"> ie eat point. which has not yet been denen { 


| Vero AK TI”; 


NM e u FL 1. The mortgage made. to the faid mr. Brage and mr, An- 
Spe? ane of .drews ſtill remains a charge upon the faid eſtate ;, and mr. 


Paniel Creagh, the huſband and adminiſtrator to his Tate 


TAY 6 +: wife (formerly. Wyatt), threatens to bring an ejectment 


by the ſurviving truſtee, mr. Andrews, and take poſſeſ-⸗ 


3 
9 Tow: 


1 rard Baron deceaſed upon the partition, bein of 
Rania wy 7 eſtate co 2 < _ 
5 of an undivided fourth part of the whole eſtate. 
Mrs. Baron, the tenant for life, has a friend — — woul id 
advance the money due on the 101 | gage made to mr. 


0 


reſt money which was due on the morigage made to mx. 


Randall, which was paid by mrs. Baron, if it is appre- 


hended the faid-mr. Andrews can legally aſſign ſo much 
olf the eſtate compriſed in the firſt mortgage as was con- 
| veyed to. Garrard Baron by the deed of. 20th: Sept. I7 8 Y 


and the ſaid Garrard 3 and John Baron can transfer 
5 the mortgage made by ſaid Charles Baron to ſaid Richard 


Randall, which was afterwards aſſigned to them, to ſuch. 
: an * will 9" ance the 1 


and deyiſed hi: 
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Cot: 2 5 2205 of ſo much of the ſaid eſtate as WAS: conveyed. to Gar- 5 


iſed in the. firſt mortgage of a moiety : 


Brage and mr. Andrews, and alſo the e and inte- 


oney; and that N . 
N ö will 
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e o=o mew ag, 
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- be table 3 the money 1 advanced. FRE: the 
1 intereſt thereof. All parties intereſted are will- 
ing to Join in the affignments. * 


Whether mr. George Andrews, the er Nene - 


1 the firſt mortgage, with the conſent of mr. Daniel 
Creagh, the huſband and. adminiſtrator to his late wife, 
can legally aſſign fo much of the eſtate as was conveyed 
to the faid G arrard Baron'deceaſed in fee ſimple upon the 


partition in 1753, being only part of the eſtate compriſedt. 
in the firſt mortgagt? and, Whether the ſaid Garrard 

Baron and John Baron may transfer the mortgage whick 

was aſſigned to them by the ſaid Richard Randall, 3 
ject to the payment of the principal. and intereſt monies - 


dur; on the: ſaid reſpective mortgages, to any perſon who 
will advance the lame ? and, We the ſaid frechold 
eſtate will be chargeable with the money ſo advanced, 
and teſtator's wido be obliged to pay the growing intereſt 
of the ſame during her lifes 

think both the ſaid e e may be aſſigned, Whether 
it will be moſt adviſeable to aſſign them diſtinctly, or 


recite and transfer them both in one deed, as they will he | 


made to the ſame perſon ? and, Whether it will not be 
proper to make mrs. Baron (the termor for life) a party, 


and for her to convenant, that the heirs, executors, admi- 
niſtrators, or aſſigns, of Charles Baron her late huſband 
ſhall pay the principal and intereſt money ? or, What 
other ſteps will be neceſſary to take to make a mortgagee 
- fafe 1 in Ag ER TED. in rw N can 13 9 


ed? 
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3 "APPREHEND; that as mr. 5 and mr. "dives Anſwer. 
5 were not parties in the deed of partition and fine levied 

in Michaelmas 1753, and as the uſes of ſuch fine of the 3 
premiſes allotted in ſeveralty to Garrard Baron in ſeveralty. 
were not declared to them. for one thouſand years, re- 
deemable by Garrard Baron the elder, and ſubject there- 

to to him and his heirs, fo that they might have furren- 5 
dered up the firſt mortgage term, that their eſtate in te 
3 were not altered by ſuch deed of partition dien 
fine; and that the firſt term of one thouſand %% 
moiety of an undivided fourth in the whole is become veſt= 


ed in mr. "George Andrews, the ſurviving truſtee, for 
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| I F of his late wife, former 
mrs. Wyatt. 1 "as mr. Charles Baron i in May 1754 
demiſed a moiety of the premiſes (allottæd in ſeveralty) t. 

mr Randall} by way of mortgage, for one thouſand-years, 
'_ _  and'which"betamic veſted: aft in Garrard' Baron 


Une 15 Baron, 1 apprehend, a mortgagee will be ſafe 


1 
y 1 


3 
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.the armen of that mortgage from them 


8 3 50 the « PR of mr. e u 8 
Amy Baron; and theſe afignments ſhould be by two 
ment of the money mentioned, as the confideration of . 


one gument, and alſo of the money mentioned in 


other alignment, bearing even date there with; and that 
the intereſt in arrear ſnouſd not be made a part of the 
conſideration of fuch aſſignment.— And I appretiend, mr. 
George Andrews may ſafely. affign by ſuch directions as 
aforeſaid 3 and that the ſaid Garrard- Baron and Joha | 
| Baron may alſo affign' ſafely under ſuch-dire&ions 5 and 


2 *& Y 


_ that mrs. Amy Baron ſhould covenant to keep. down'for 
her life the intereſt of the mortgage money. —_ ba 
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IIS Majeſty, by letters pens of this date (reciting, Cas. 


that Richard Lyddell, late of the town and county of 3 2748 


1 caſtle upon Tyne, maſter and mariner, had invented The Corpora- 
ad new fort of machine or veſſel for the removal of or tion of New- 
carrying away carth, ballaſt, ſand, rubbiſh, rocks, ſtones, ine en 
or any other kind of matter that might be a nuiſance to ed. ; _ 7 
any port, river, harbour, creck, or inlet, in any of his ſervators of the 
| majeſty's dominions, which would be of great benefit and ie np . 
_ advantage to the kingdom ingeneral, renin ſuch ports, „er andhaving 
harbours, or places, more commodious and ſecure for the immemorially 
navigation in general of the kingdom, and anſwer the ends ereded wharis 
thereby deſigned more effectuaſſy than any machine here- lag af ur 
tofore made uſe of for the purpoſes), * granted to the ſaid of the mips ty= - 
 RichardLyddell, his executors, adminiſtrators, and aſſigns, ing there, one 
_ the fole privilege to make, uſe, cxerciſe, and vend the ſaid a BAS 
Invention. Valin England, Wales, and Berwiok upon tale privilege of 
Tweed; for the term of fourteen years; provided, that if uſing a ve! 
_ the ſaid grant ſhould appear to be contrary to law, or pre- or machine, by 
judicial or inconvenient to the ſubject in general, the ſaid wee, hs 4 
patent to be void. The king alſo grants, that the ſaid let - ballaſt from 
ders patent ſhall be taken, conſtrucd, and adjudged, in the ſhips lying in 
moſt favourable and beneficial ſenſe for the {aid Richard ge we 
 Lyddell, as well in all his courts as elſewhere, notu ith- as e 3 
ſtanding the not full and certain deſcribing the nature or teen ſathom of 
quality of the ſaid invention, or of the materials thereto Water. — T be 
uin or ee io ii i ſeve:al Orr. 


e „ ; 3 fo At IE / £40 4:64 WIGNs Of Mite 
__ -"Purtuant to this patent, Mr. Lyddell has built ſeveral Muzzarx and 
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that river (thoſe ſhips being obliged every voyage to carry Corporation to 
So or $6 ton of bajlait from London, baving no other unlade ballaſt I 
| ba 3 Eat; fromſhipslying 2 
„ | | ns tony og en why SID It Os Hund in the Type up= © 
and then. proceeds with it down. the river to the ſea, where on the wharts 
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 Agajaſt this method of emptying ballaſt, the Corpora- 
tion of Newcaſtle have ſeveral objections, and claim the 
following right, viz. V 


rough by preſeriptioͤn. VVT 
21. And they claim, by ſuch preſcription, to be conſerva- 
1 10 5 I Ik cleanſe, {cour, preſerve, and keep the ſame a ſafe ſtation or 
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== = ftillcontinuc,. gb time to time, to lay out large ſums of 
money in cleanſing and preſerving the ſaid river and 
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 — + -- In the ſaid hayen, and applying to the ſame ; and have 
maintained thoſe wharfs, and made other new wharfs, at 


N 


bt their own coſts, and on their own ground (as the water, 


| ++ +» » flowing of the ſea, and being within flood- mark, from 
SFß)parrowhawk to Hedwin ſtreams, have been and are par- 


1᷑o00l. per annum)? and when the ballaſt caſt on the ſaid 
wuharfs falls down from the ſame, or is waſhed by the water 


2 own colts, have from time to time removed the ſame. 


1 +2 one Bll abuſes committed within the haven, and determine of 
them, and puniſh offenders by fine and tmpriſonmentz and 


bor the better conſervancy of the haven, the ſaid court 


_— 5 


maaake ſlatutes, ordinances, and decrees, às often as need- 


ul, and puniſh offenders by fine and impriſonment: and 
-— --- the ſaid court have by their precepts: and for the profit of 
dhe Corporation, levied theſe fines, and on non-payment 
367 35 455 © Phe above objeCtions are an extract of a plea put in by 
8 S to a Quo Marranio brought againſt them 


in Term, 4 Car. T.; on which plea, Michaclmas 5th 


4 
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dame king, judgment was entered for allowing all the li- 

beities, privileges, franchiſes, and free. cuſtoms, claimed 

dy them in their ſaid-plea, But if this be true, it might 
FF; d GS, odd nog 


* 
n ap vt 1 


In or abeut the year 1635, a great fire happened at 
1 Newcaſtle, by which moſt of the records belonging to 
V F the 


3 
* 


harbour for ſhips; and that they had immemorially and 


wwjhaffs for receiving ballaſt, &c- caſt out of ſnips being 


27 the ground, or the bottom thereof, covered with the 
eecſlof a fee-farm granted to the faid town, at the rent. of 


into the entrance or mouth of the ſaid river, or falls from 
mjps or lighters in unloading, the Corporation, at their 


Tlübat a court of record is held by the mayor and others, 
in which they inquire, by a jury of the town, concerning 


4 en tries, 1. ines im poſeck 


, iet 4 1 3 ** F e he ; 2 as 1 9 
5 preſent | time, there are books in! which the proceedings. _—_ 
the courts above mentioned; h held for the conſervancy of 
the Tiver, are enter red z and there are in thoſe bboks: ſeveral” | 
poh-miaſters' of ſhips for 'eaft- 
ing baltaft' into the er and ſome for caſting their ballaſt ' 2 
info other veſſels in the river; and molt of thoſe" fines ap- 
z pete from the entrich | in the ſaid books to have been al „ 
but it does not appear that any diſtreſſes were mad for 
the fines, but That t e perſons Jo fined ſubmitted anch Pad. 
7 By an ac of parliament made in the 21 Hen. 8. tap.” 16. 
not printed in the Statutes at Large Ag * rinted at large : 
in an edition of the ſtatures from harta tothe end 
of the reign of Philip and Mary, Ju, printed in 1618, the! 
mayor, and burgelles, and cornmonalty, have power to pull | 
| down all weirs, Ec, In the preamble” of that act, the 
_ right of the faid mayor aud burgeſſcs to the conſervancy 
the.) nver Ty ne, and to the foil of that river covered. 
; with Water, is ſet forth very f - 38 . . 2 
Many of the Sup . 8 e to great wes 72 
; the t being CES Sy not poffibly come within So 
a mile of the town, am d fo could not caſt their ballaſt at 
the keys there ; Het ore, for their convenience; the cor- 
poration hath; from time id time erected, or allowed to be 
ereQed, keys for the reception of ballaſt at a'great diſtance 
from the town, even down to Shields, nigh the mouth of 
theTiver, which is ſeven, miles from Newcaſtle/; and maſ- 
ters of ſhips pay for caſting their ballaſt upon the keys or 
ſhores Tire between Neweaftle and Shields; ſome INS. + 
keys of ſhores are in the hands of leſſees n the C . 
ration; others are built or etected by licence from the r. - 
: poration And others are in the hands o bene ration 
themſelves.” For the ballaft caſt upon the keys in t e Hands 
0 the Corporation, the whole. fam paid by the maſters we 
retained by the Corporation, Becauſe they are at the er | 
pen of conveying. ſuch ballaft from the face of the key ; 
but where it 4s caſt u 3 the keys held by leaſe, or ere dec 
5 licence, ein drs of ſuch keys arc at the charge * 
| Gina ſuch dane from the face of ſuch keys, and are ; 
paid by the Corporation for fo doing, PRION to eoyenant 
i thi "leaſes or agreements...” FTI 
Maler may ele& to calf their ballaſt on any 1 — 


1 5; and may go up to ſeveral of them wh their 5 
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7 Fate n TY TREE: to e cry PRE ob is wn 
from the ſhips in the river ef T) vue; and euſt it at ſea in 


5 3 fathom water; und eser were impeded by” the 
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= os — 4 ſtop to t, 1 Jet ing enious invention, 
| wil Faw deen found of great convenience and-bEnefit to 


Anon robe belt againſt ſuch maſters as have em 1 2 
=o edthis machine, upon'a clave in an act of 24 and 35 
| 8. : aß . G. the Hoes in which: are era the 1 550 


2 e as well for our ſorereign 
toks 408 king a as for hinaſelE'i in this behalf, complains of 

William Clarke, being in the cuſtody of the marſhal of 
_ the marſhalſca of our cler lord the king, before the 


-_ _ himſelf of a plea, that he render to our ſaid lord 
mg; and the aid John, Who as well, Se. 10l. which 


os 7 Sindh to our ſaid lord the King > andtherſaig:John who 
2 ſues as aforeſaid, and unjuſtiy derains for: this (to wit), 


a tha the ſaid William, after the Iſt day of Auguſt, in the 


2 6th year of the reign” of the late king Henty the 8th 
2 (tc wit), on the ot day of March in the yea 
. Lord 175 4, at North Shields, in the county afofeſaid, did 
caſt and unlade out of 4 certain ſhip « le che Globe, 
wen and there: bein within the river Tyne; flowing 
= and running to the port town of Newcaſtle + upon Tyne, 
ibi this realm and within the haven. and port of 
Neweaſtle upon Tyne aforeſaid, cightcen ton of ballaſt 


e the füll ſea mark, and not upon the land above 


_ *©thefalf ſea mark, oontrary to the form of the ſtatute in 
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e This del, poll, though all four are mentioned to 
Kos be bene to itz ee e one by the/duke Of: ; 
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3 dect, limies . 6 7 
3 ariſing by the ſale of the ſaid eſtate, ſhould 
_ -{dztheconſant of Jady Aſhbuenhamy teftifice-as aforeſaid) 
be laid out in the purchaſe of lands, &c.and the ſame ben 
Eo . and; the monies ſo do be raiſed in the mean 
8 5 time, and ſuch of the lands, &c. in the ſaid indenture ot 
Es RY releaſe: mentioned, as ſhould:remain;unſold aſter the truſt 
= 173 a 5 therein mentioned performed, ſhould. be 1 
= = uſes, truſts, intents, and purpoſes, as lady. atn - 
nn Would; by: any deed or deeds, 9 0 5 lat will and, _—_ 
. vitneff ber Whether 1 or — ——6 and: notw ithſtanding 2 
. her cneftüge, and: as well, with ab uit haut the conſent | 
teh laid carl of Arran or the aidi duke of. ns ſhould 
+.» JHireQ and appoint; and as well-inidefault of ſuch a _ 
: e ment as until. the ſame ſhall he made, upon the ſeveral 
9 25 e truſts, and to the ſeveral uſes, intents,:and purpoſes, bythe : 
aid indenturt of releaſe were (digcRedy limited, and ap- 
1 _ a Fate Kerbe laid premiſes. Ang this was executed by 
=. phe! 20 Jord and lady Alhhurnham and, — Sa $714.46 ad 4Az- 
7 aun 1. By indenturef ſentipamtite between lord and lady Aſh- 
e burnham nf the ſirſt part, and: others ↄf the other parts, 
5 We? -—<xecking, that: gart of the arręars in the firſt truſt· deed had 
| . deen paid off, ne others, fill remained due; andi re- 
eeiting alan deeds. poll of the, ah of Auguſt 5 159-2nd 
8 ls A th July +17; 16apd-thaj lord. Aſh burnham had contraQ- 
%. :_ . .” aedieperal, veryiconhderable debts. ance bis marciage.s.the | 
4 » aid lady Albburnham, in-purſuance ofthe powerjpivengo 
. 25 - ok 4 ——_ by:the:ſaignndemture. of releaſe, ,ongall otber. powers 
ider vetted, dot direct andlappoiptyafter.the uinſts in 
on the ſame iadenturg nee that.the-truſtets, and 
3 rh = 4 8 _ durviver.of them, and theheits.of ſuch ſurv yore hall 5 
done all and excry-the.trull eflate.mhich alf chen! re- 
3 1 5 J 2 1 3 ee age to. uh or how ne 'L 
33 ee heir heirs and aſſigns, in: truſt, wi Without the 
3 ORE e ee lord. and lady Aſuburnham, to fell the lame, 
MW "== And gut of the purchaſe-money. ta pay. ſeveral oonſiderable 
1 lebts nat mentioned. in the firſt:truſk:deed, with intereſt | 
5 . pay the reſidue of the 8 atiſing 
5 bythe fGle:(i4jany)- as in this deed. is appointed; and in 
> caſe any of the ſaid premiſes ſhall remain unſold, th then in 
r trust, lo be hy the; laſt truſtees and their beits cnvreycdd 
to ſuch perſont and for ſuch uſes, &c..as lady Aſhburn- 
ane 9555 aban and for want of, and until ſuch ap- 
ment, to and for ſuch uſes, e 8. ge ex- 
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5 a in . ſaid: Cd of Hear 5 0 Ser ine 
= us which mould there remain unſold after the truſt 
E: | petforiied.”) J;CͤéF . {06G 0 PROLI TERS SENS — A. 
Lady Aſhburnham Glace dead, 75 3 an only L 
1 _ dawg . by lord Aſtburnham, Who is an infant. 4  - 
= "BY 'a dere made in a cauſe, wherein the faid tutby 14 July. J 

ber rhe amp, F+ C. A. C. and ſeveral other perſons, Gnu. 

© as well for themſelves as other creditors of the ſaid orca 

_ Afhburnham, are complainants; and the ſaid lord Am. 

burnham, the truſtees i in ihe fieſt truſt⸗ der, two of the 5 

rincipal ereditors in the ſecond truſt-deed, and the truſtees 
in the ſecond truſt-deed, are defendants; it is decreed, That 
1 ſeveral truſts created by the ſaid deeds of the 22d of 

July 1714, and the Zoth'of er 17775 Tthall NS 

""_—_— performed; and 1% 2 n wc: 

That three of the . in the. laſt Roo? hall keleae 

0 E. another truſtee in that deed; and that the three ul 
tees in the firſt deed ſhall fell or mortgage ſo much and 
1 part of the ſaid truſt eſtate as remains unſold, as th® AX 
By maler ſhall find neceſſary for raiſing money to diſcharge ” 
the truft debts that Hall remain unpaid ;- in which ſale or 
7 3 E. is to join; and the ſaid maſter is to allow of 
the ſaid ſale or mortgage, and to ſee the money raiſed 
7 _thereb my applied to pay the aforeſaĩd debts I 
. when 8 the truſts in the aforeſaid deeds. are — 
Pr the plaintiff the infant is at libert to reſort t RS... - 34 
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5 ot F pears by t the decree, that 6s two troſtedeeds of the | 5 

- 9 July 1714, andthe zoth of Auguſt 1717, were 
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fe nn though the word exchange may. have a larger mean! 
85 = 225 = * it is doubted Here whether the dun: intended b 
. = the teſtator can be any other than #1 Arie] | cgal 25 Se 
As according te. the notion of law. e b 
=” It is eee propoſed, that G. Jackfen, en : 
: * truſtees the premiſes at . in truſt, for the pur 6 EX 
5 that then by a deed of exchange the ſail! . 
Jackſon, together with the truſtees under the Will, ine 
- revoke the-uſes under the will; then grant in exchani 
the premiſes at *. to G. F:3- then by another Es : 
is to/convey to his truſtees to the uſes of the will. * 
II is likewiſe propoſec as another RIO. that 0 k 
© ſhould convey the premiſes at N. to J. S. ; that then E. 
-  ſhould:revoke the uſes of the will, pd ſell the land [> 4 
viſed by the will to F. S. for à full valuable confideration AF 
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me 0 Mesh the ſame as if he had uſed the words follow" 


5 e ing, via. and to convey by way of ſale, for a full conſideration 
uud bee way of 'exchange for or in lien af atber lands 


i ich 


agua walue, all or any part of the ſaid premiſes ; i in 
Words (which I take to be thoſe which are found i in the 
moſt approved forms) there would have been, Ithink, lit-.; 


©  tle.dgubt but that the exchange intended muſt be ſuch an 


one as would bear as near a reſemblance as poſlible; to t 
_ ſtriQ legal exchange, where there is a gilt or grant by one 


the ret 


ee, e vn el lite grant, jin-rceompener. for. the firſt; 


ia which cenveyange there ate always. reciprocal acts; 
Ass che hands of the, e firſt donor are; ſaid to be given 


* 
4 4 


i of or conveyed j in exchange, or, more ſhortly, exchanged; | 
and the lands received from the ſecond donor are ſaid to 


—_ be thoſe taken i in exchange. n ern 
Wm Now that this muſt be the exchange meant by the tef- 
| .” ratpr” here, appears by the peruſing of. the copdition. 


ia 


e 2 There the words, though 3 a little i inaccurate, arc, *©ſo'as 


*Y aeg 


5 = the monies to ariſe by fuch ſale be laid out in the p urchaſe £04 
ET «of otherl lands of equal value, and that che fands Þ to be 


N 


urchaſed « or taken in exchan 

4 uſes ??? ” which words "ta 
55 chat be Was to revoke for that | pu 15 0 
Enti wy Pak e 


thew e 


; Wk in ans as 10 85 
- a — 4 * 


— you will find the material ones to be theſe 3.5 that 

crit: ſhall be lawful for the ſaid G. Jackſen to revoke the 
e premiſes,” or any part Iheteof, and 
44 ſell or exchange all or any part ofthe premiſes touch- "= 


{2 . 


of, one, parcel. of land to another: in confideration of | 
| ceipr. of another parcel. of land from that other per- 


28 Tet ſed do the fame 
taken. in er — 4 ſhew clearl ly, 7 
floe giving or con- 


W 


2 


SENT OE ey Oe a 


ee 


revocation. for that CG 4 ſubſtituting lands of ww 

own; which caſe/does. not appear to me to be ſo much as 
thought of by the teſtator: for the words taken in bw 
change ſtand oppoſed in relation to the word or 
term exchange: uſed beſore, and are as corelative to it: 

and if ſo, theſe words * taken in exch mark e 
eee meaning of the former word erebunge, and 
prove almoſt demonſtrably, that ſuch an exchange” was , 


meant by it as would come the neareſt to a grant in ex- 
change, according to the ſtrie actions of law; in which 


rar xc is of ſuch force; that, eee 
| to lord Coke, no other exprefſivh er eiret n 
have the fame effect. hn bos den n © 
Po: this cxpoſition' it ĩs objeQes, OT Hs ogy a” 
ſtrict legal exchange, the ſame intereſt muſt paſs from one 
to the other im the exchanged lands; which cannot) be, 
« becauſe G. Jackſon has but an eſtate for life, and can 
dire no more than he has ;'whereas'he muſt receive a fee. 
| n t, under correction, deny, the gtound o Which this 
founded; for although it be'true; that G. Jsckſon has no 
greater intereſt than for his life, yet when he executes his 
power of exchanging, he id the deglarer of the uſen and a 
fee paſſes out of the eſtate of the perſons who are the de- 
viſces to the uſes in the will r for it has been reſolvedʒ that 
a deviſe to an uſe may be as well a a feoff ment to an uſtꝰ3 
and the uſes under ſuch deviſes will have the ſame opera- 
tion as uſes under ſebffhen tg nnd BIe7t 
Noz had this been arerthangeundera parerr9 Gu: 


Piney a the exchange being 33 

| declaration of cheuſes of the feoffment ; andtthe U %, 

ch ohe or petſon ſo taking in ex chuuge woulthond of: | 
thre been at all ſevered out of G. Jackſon 8 eller for 3 


2 : Cohen 201 = 2 5 inne ar 8 10561 195 i: . v7 116 E 745 TY | 
30 in the cafe pf this; deviſes 5 Link 8 7 
BY Eins of difference; ag. great an intereſt would have paſſed 


vue en enchange untlet this power from G J. or by hie 
; means, as would haue ber n receiyed in the lands taken in 
exchange for thoſe granteil hy him N 

ag al neceſſary, that the;exechange which. G. J. was to be 
enabled to mabe hon have all the properties and ingre 

_ dients. df: legal: enchangea, and ſhould. cxaQly reſemble. 

them iri all cireamſtances.s for if this were · neceſſary, then 

| leaſes-which, ſhould. be made under powers ſhould have all 


the ingtediems of legal leaſes 5; Which ſeems to mi to be 


in nom iſe neceſfary; and if it were, would Jead/us God 


to  nonnhjber-—For;exmples: In common. dae the 
EB Jleffecaill;eniry bas onlyraniateraſe tor mini, and he hae 
8 n9.4Qual state, fo iht. the lleſſor has noi reyerſion ; but 


 cſiate;3nypollatiion, dit icdec from the reverſions. and then 


thi ſſor may graut the, reverſion 3 whomas upon eaſe! = 
uoder a ον rn n 


E 5 e ee Books thy cheſe are not ceal elhates but 
1 on declarations: oll ſoſes: to ſuch and ſuch perſons for 
posts ; schieb hend, itheſe pers de not intend real 
©, Iraſra,chutronniaiin acts that bear: av near a teſemblanne to 

EE | lake as poſſi ble 25 tv edtivsb vl ban avi di bow 


| - wordDeachangecin this power of ceyooat ion meand an act 


3 eee eee e ee 


_ exchange in/ths ponerkiiotbiciaianings & fevocation by 


We. Wee . e l 
bas | A n 


Neither does it ſeem 


bee! the leſſee; afvally, enters, then he bat an actual! 


Theſe being the arguments that lead imme do think the 


7 thay dere wen rendes ie auer legal exphanges : 


ſongſia q ognecive, it will becafily granteda bat if third 


ſelf in fee, inrecompence; of lands which he ſubſtitutes to 


the uſes in the place of thoſe the uſe whereof are revoked 
by way. of n is not ſuch a revocation as a pur- 


chaſer will Fhuſg to re ly on, ſince ſuchoa . 5 pe | | 


Vers == 


ought to be clear of 20 ſorts of doubts wha 


I know, indeed, that there are a great many Caſes which _ 


prove, that powers of revocation ſhall have ver cry liberal con- 
NruBtions, aud that the hw endeavours, with great t berhg- 
nity, to 2K all executions of Powers, of hat Aae 


ever hut theſe are general doctrines. There is a ſtri&neſs : 


required in che execution of tire eſſfential parts of al powers. 
ler to make leaſes for three lives. or twenty- 


Thus, 3 pon 
one years, . docs not authoriſe. eaſes for ninety=nine years 


5 1 on | three lives : 2 Went e 1 eue 


5 why a 1 5 3 Aires a rt 12 an e. | 


17405! A power to charge dess Met Side a powerits Font 


4 {43.3489 


. 150. 237, 238. Hardt * 3954: "Dyer, 263. ence Kg 


that ca revecation/of-pſes-by.mir. G,-F.-withia Jimi- 
tation in fects hinfelf upon 2ubſtirution of orhiet lands, 
© ima 4 2 Ates dy this power. run 8 _ rn ky 1 N 
n F 
er way, of aQtvally conveying in exchange, 


I fear there ie abundance of eireuity. and difficultyin chat 
method ; but Leannot but ſay I apprOVN of it. But a re- 
| vocation. for the | Lan of an actual ſale, really made 
would, 1 conceive, be free from theſe objeAion: : where- 
fore, if the parties can aftually: ſell theſe lands, I; ſhall 
think, that a;revocation for the purpoſe of and acebmpani- | 


ed by {6k an aul ſalew i be valid} and'T pt! be ready 
to adviſe: 7's -purchaſer or mortgagee to lend is money 
E I RO e think he will be ſafe: 2 


24 „ . n 1 


en LN 


au ebene ohr Kube Roc; Nele ang Rerhehh,"r Let. 
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eyed to 


In the year 1927 theſe-ſeveral-eftgtes were ©: 


"Toe and Watſon, ann eee of ſeveral 


| e e particularly 10 10 oool. then, duc 18 ors H, 
e In the year 1729 Watſon, then ſurviving truff 3 
dq to Cos and Clayton; both alſo fince« peat , upon 
E e e ene en ; 
In the year. 273 J. G conveyed to Cook . 
other his eitates | in EW. county n d amongſt which 
"was the yicarage of Eaſt Winch, upon truſt to ſel and ; 
off ſeveral i incumbrance be; Fee zess the f due to 
mt. Hutcheſonn. e F 
Mr. M. afterwards himſelf * off the ſeveral i en 
E prior to. his own. affecting. ew ic 8 ee and 
was let Tnto 
Tents anc Poste anal bis death. 
A dreree was obtained inthe! 30 107 ſale of 
theſe eſtates; under which mrs. Hutche om iv abe year 
1741 became Nee 1885 500l, 3 A 25 9 4 Aer 
Account of the rents an d pi ts it 57 5 ts t hat there was 
due to her only the be 1 OE" 382550 55. fd. JJ that her 
 puvchaſoleniicy exceeded EN VA: 5 821 vas. 16. Id. 
—_— e e intereſt was afterwatdꝭ ineręaſed t 


N E 8. 7a SOOT IT ee Ted. l i © _ | 
b Bits e of her purch N mon & 1 on » Kin 2 aid, , 

nor has any conveyance” been tte to We 1 Mr. 
Clayton, who was the ſurviving truſtee, having left in- 


#5 


veſted: . The childreu:are.. lately come of age ſince which 
eee Ratcheien“ 5 is diſputed 1 in the court 
of chancery, by bills at the” fuit of Cotton's heir at law, 
L of the executors of lord Arran, another confiderable 


incumbrancer but ſubſequent to mrs. Hutcheſon), on 


ee * To u * mrs. Huicheſon k 45 


« H 


plead- 
ed 


{$581 Frag rad leaf ris TEK E534 ho 241 my 1811472 ab | 
8 N the year 1723 6 4 G. — to £4% ſq. deceaſed, 
ſevera Men in the county of Nor 0 2 amongſt 
ich was the rectery of EA (ade. ana ht 


poſſefh $92, and contin ed ip th kee Ns of the 


Prins children, in whom, on his death, the legab eſtate was 


"FT" as 


2 


l 


cauſes are not come to a hearing. 


of mr. Clayton, and the biſhop, ſtating the caſe of her pur- 


BT. ET es How 


ed her purchaſe: which pleas FO been allowed, but the 


he heforę mentioned living of Ea on and Egfl | Winch, 
Ae lately become void by ing of ado the'ihcumbents ; 
and fir J. Tyrrell, as heir at law of Cotton, has prefented 
to them about a fortnight ſince; anch it is ſuppoſed the 
preſentecs have obtained institution And induction; 
What ſteps will it be adviſeable for, ot can mts. H an 
ſon take to avoid fir J. Tyrrell 's preſentations, and A; OO 5 
n ber o right of ec ee nominating 7, { bagd . —_ 
al 506 245 5x42 q 
"MRS. HUTCHESON ſhould immediately 4 10 "ie — wat 
"heirs of inn Clayton to make a preſentation of theſe liv- 0 Pe, 
ings to a clerk of mrs. Hutcheſon's naming, and ſhould © of 


indem nf; mr. :Clayton* s heirs againſtall ooſts and damages” | 2 . e 


: RY 1 


they may incur by ſuch preſentation.” The pteſentation ;, bo 
then to be given to the biſhop ; and if he refuſes. to giyc „ gent; 
him inſtitution, ſhe muſt bring a guur⸗ impedit againſt the ; 


1 


| biſhop, fir J. Tyrrell, and his clerk, in the name of the 


heirs of mr. Clayton. Ik the heirs of Clayton refuſe to 
have their names uſed, or ſhould. releaſe ſuch action, If 


brought in their names without their conſent, Jet; mrs. 


Hutcheſon make a 'preſentation i m her own name, . 
deliver; it to the biſhop z and upon his refuſal to inſtitute ” 
her clerk (which if fir J. Tyrcell' s.clerk is really inſtituted 1 

and inducted the biſhop: muſt refuſe), ſhe muſt bring 2 

bill in chancery againſt fir J. Tyrrell; his elerk, the heirs 


chaſe of the eſtates, &c. the heirs of Clayton refuſin ng to 1 
preſent her clerk, praying a decree to compel fir To Tyt- 
rell's clerk to refign to the biſhop, the biſhop to accept . 

ſuch refignation,.. the e of Clayton to preſent mrs. 85 


| Hutcheſon 8 clerk, and the. biſhop. to give him admiffion | 


and inſtitution; and I think, mrs. Hutcheſon will prevail 
in either of theſe two methods of py 05 and that fic 
* Tyrrell vil PLL Shs, al N 5 
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cle r J Tabhal's wwods mods 7 
8 3 e ver — fy indebted, leseing ony a perten 
rm * ate, bir That However not ſuſſeient ts pay all his 


i bead, and ts Eik dltöfg. To B. he bed 30 el. on bond f te C. 2000 on 
D. for rent due bond; to B. Fol: for rent of land let by a leaſe parole ex- 


upon a parole ed Ai ( 0 7 the c 
leaſe Wer fs Ned 3, and tp ieveral ot rſons ſeyeral other e * 
pan Mr. 0 & . a Hmple contraQ. 7 N Wer Per * 15 e j 


Pia Wir- M fade his willy/and aaa n 1d] ho: as:pr inch 
clause Or1-\44,xiidiget in a (nallpen-of.theicftate-:,, - 


e threatens. to, ſue the executor at COP the ons 


tor had his an ſome. of the mple. contract creditors threaten to file a 
eleQion of pre- bill in equity 5 to habe àn cqual diftribidrion of thie eſtate 


| * Among all Aste ered es. CCCCCC v3, at gt 150 t 


 athathis.is a debt that in [his ropes gught te be paid. be- 
offs, 105 reſt, is willing to. co 
ive him The 4 preference; but is not content, However, ſo 


do 00 till chere in a neceſſtyifor it but4if-mecefſary would 
3 de it immediately. Weir Sroodherar en ent mi 2 

I. Quere, 1: "Whether it is in the executor” 's electian to 
| 155 D. in reſpeQ of. f.the money due to him for rent 

D., ſhould bring an action ag ainſt the executor for 55 


Tent, Whether the exetutot Gin plead Bs bond in bar, 
or muſt, in that caſe, E 


Nr in bar? F 48” 7s: Is 1018 * 15 Tract 


Anſwer. © 1 A* of opinion, that th th is wie belag in 4 
* upon à leaſe parole determined, is equal*to a debt by 
bond, 'Or other ſpecialty, in regard, though che Teaſe be 

only by parole, yet the rent favours of the realty, as it iſſued 

out of land 3 and though, the leaſe be determined, yet the 


nature of the debt remains the ſame, though the remedy 


bot i it 'by \ way of diftreſs may be at an end. Note, This 
very Caſe is reported in 2 Vent. 184. and 3 Levinz 267, 
Newport and Godfrey ; and though; it may ſeem that iti, 


| there held that the debt for rent is higher than a debt by 
bor d, Jet! ut that was in that Caſe reſolved or held was, 


that 


$ 


217 The-xxecutor KAnoming:the- hard(ippf «2. *s\0Bſcs. mT” 
teſs a judgment to him, And 


prefer . be. 


Fear of rent 


a ger wee gebis Were equal in ee nature; for where 
there are two Ucbts' of equal degree due from an executor, 
the” executor. is ſued; at law for one of them, the executor . 
cannot plead the other debt of equal natüre in bar, but 
büght to pay that debt firſt that is firſt ſued againſt him, 
5 here th * "debts are equal, unleſs the " executor chooſe 
to give jodgment! in a ſubſequent ſuit for another debt in 
: equal degree : and the lord C. * Holt, "i in Hilary Term, 
1 [LS in the Caſe of Caſe and Acton, declared, that all I 
| that was reſolved 1 in the Cafe F Newport ap and Sy vas, , — 
that dei debts were equal my es 


# 15 vs. $A "a. 2 wap a * : * 1 < of F e 
. D ems tart. ons 
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| any of "he pt Conteg creditors mould . 1 2. Quere. | 
dilkapainſtithe-execotor for an equal diftribution/of/the 3 
teſtator's eſtate among all his creditors, Can. the executor, 


ter. ſuch bill preferred gonfeſs to or ſuffer, judgment to / 
eee againſt * by B. and thereby give him a pre- / 


_ ference ?'or, Will it be beſt forthe executor to let a judg- 
ment be obtained: arge B. before ſuch ſuit. be 


| commenced b. e ern kg 4 101 alt hg ot nf 
100981 ie 16 3K 2 10 nk $45 F 4 2 
IF theſe debts Are. of, on: gte win the. debt for Anſwer. 
rent on a leaſe parole determined, and a debt by bond, then 
it would be plain} that before an action brought the exe - 
|  eutor. was perky. in 3 which of: thoſe debts he 
But if the debt To's rent d e in its nature to 1 
- En (which T think it is not); then it would be a 
"a vaſt#vit in rhe exteutor to pay che load d debt before m—_— 


— 


- wo 


J 


4 8 


. debt for, rent. . | 7 Tr on 6; 8 1 2 1 5 —_ Wh 
5 Wbat 1 think $i VF this pid Wa bond oaths tines: NM 
he _ ereditor for "5000h. thould immediately bring: his action - mm 1 
dy 1 againſt | the executor! 57 the bond, and the executor to — — | 
= „ notice of this to D. t he creditor for the rent, deſfting 1 5 
. andi impowering the ſaid B. in the name of the executor, | 


| to plead his debt for rent, and to employ his own attorney Ir on 
therein; and tobe 4 the ſale wh kh 8 
48, "A 4, * l he | | | FN 995 1 court S 2 gs | 


riot . that then the ev pay.i a i 5 3 ein 
105 As to the Second. Aero, 1 1 1 do not fee. any OE 

Hu 1 fimple eon fact creditors bringing a bill to. be paid | 
=: equally, with the he bond creditors z but to. ſuch, a bill the 
3 ': . executor. might demur : ; but the moſt that the f mple con- 
25 55 _ Fedudes can, with 5 ers to is, that after —0 4 


5 758 15 Pl 
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5 = 5 te. ſuppoſe 250 preſume ume, that the TONE = the teſtator 


& 
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are legal, and not equitable aſſets only; ; and if they ars 
e «(pp ts, th c 8 


ee 


"La 80 wen zl eee latev A 


equally and par pri. FF 39 hon 919). oP 


3 - | After a bill brought for an . Atebaten of aw, 


„„ is not ſafe for the executor to make voluntary 


but tet ſuch creditors whom the executor would favour 


R e as their aion and recover judgment. t. 1 75 2 nt 2 8 
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n 234 Apr 1770 NW indenture between #, n et che 
5 OR D doe part, and J. B. of the other 


1 part, the ſaid V in conſideration of 200]. did grant, bar- 9 
3 zin, fell, demiſe,” and to farm let, all that meſſuage or 
| pyhold eftates tenement, &. being frechold or charterhold, to the ſaid 
for ſeveral 5. his exccutors,7 adminiſtrators; and-affigns, eee ; 

years, to be void on payment of 210lWwUIUIu. 
mortgage ff 23d October 1917. By indenture tripartite Petwenn Dh. 7 

155 1 BP W. of bed ſerond. * and C. B. of the. 


X deviſed certain 
” frecholdandco- 


terms of yours 
by way of 


fſecuring differ of [ 

ent ſums of + $519 
money, with- DO 
out having 


9 e 1 0 Ne 
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made any ſurrender of Conan: parts 5 the, rn fy and eke devifing be ſame 7 boa bo 
ſubje& to ſuch mortgages and to other incumbrances impoſed by his will, and dying much 5 
involved, leaving a ſmall perſonal eſtate — The Orinion of Mr. FazaxzxLEY upon O_ £1 
ral queſtions ariſing An priority in _ e of the teſtator's debts. PE 


- - 


; £4599 . * ö 
' l x 4 3 345 r 7 8.35 FE»; * 65.27 OE. A HY SSN 
I e ß ie ob 
? FX 4 3 a He. N * 1 7 Ns ARES EST BE OTA. : + ty * 5 4 LS bf OE X/% J 5 
De e i 5 57 172 4 2 r 1 12125 LY * 711 3 73 
8 45 23 1 ; 5 VVV J! SSL EA 


wn 


Wet 
RE F- 


. 7 


P's 45 


n 
r 


wd ge ** in 3 of 50S aſigned che faid | 


KF goo eatoC. B. hiz,cxecutors, adminiſtrators, and affigns, 


or the reſidue of the, 1000 years z and H. in conhderation | 
of a further ſum of 80ol. did grant, bargain, ſell, and to 


1 farm let, all his 2 meſſuages lying in E. S. and F. 


_ and nat therein: 17 a, d.to.C. B. his exccutors, admi- 
 - hiſtrators, and afligns, for 300. 18880 Vcc on A 


ä Fe #1 


ment of, 10gol.. -- = 4 HOT e en 


April 0 724. 1 indenture tripartite between OD. 
firſt part, M. of the ſecond part, and R. B. of the 


5 5 part, reciting,-. that the ſaid . by. ſale of the ſaid 


ands in E. aforeſaid, had paid to CB. all the principal 
ney and intereſt que upon the mertgage, and to do 


4 vieh did borrow of the laid P. ooh, for. ſecuring the 
oo Fes whereof did. ſurrender all and-fingular.his cop 72 


d lands, tenements, and hereditaments holden. of t 


; manor 'of W. to the aid F. his heirs. and aſhgns;. and. in 


.confideration of the 5c 8 and 100]; me, then OY 
£ by . to V. the faid. 2 did bargain, «ll, gn, and ſet 
> 1 5 all and ſingular the faid meſſuages, and 10 tenement 
Kc. in and by the {aid jndenture tripartite af MEER * by & 


"=o B. tg P. his ae mini 7 #0 aligns, 


* for the remainder of the ai a for. the 
„ alarrfgigh, the. 8 9010 Wh did. bargain, i, 
Align, and 0 727 A. di 1 ratify and confirs 
ad Freehold melt e by the 8 
1d ir 17 5 ture trip 7 17 5 LE od 
| And Except. uy patt as is fituated in E. 
and, # ds with he ap appurienanees) 1d 1h he ſaid F. 
- his, e Wha A en and alligns, for the. refidue | 
f. She 75 $09 12 ber void on Ne 91 
15 wth th July 1734. By indenture between, JF. of the. ons 
part, and B. of the oth er part, . as: well in, conſideration 
We ſaid 600l, then; due and ging ta the. fad P. 1 75 
the further ſum of. 400l. then lent to id demiſc,. grant 
W 
1 and ſell, _ 4; rechold weary, Kc. fituate, 
* lying, e, in B. S. E. P. and OT "elſewhere 1 in and 


vote 


_ county. o S. to „and Of execntors, adminiſtrators, an 
| aſſigns, for the term of 400 years; and reciting, that 
Was ſeiſed of divers — c. holden. of the manor of 1. 
and. was intitled to the reverſion, expeRant upon the 
death of E. V. his mother, of certain lands holden of the 
| manor of E. the ſaid F, for the conſiderations aforeſaid, 
did covenant to ſurrender all and fingular his meſſuages, 


lands NR We Ek the ave Lo Z. Br A of 81 


"as 


Was a copyholder, to the uſe and behoof of N his Heirs 
and affig hs, to Ib void vpoR p zJayme: t © of the laid 10 ol. 
and intereſt. Fog 


18th <July'1 73 {i ue berheen V. ol lug he 

| part, R. X. echt biker part {reciting chat P. died inte- 
"tate, by means whereof his real and perfonal eſtate came 
and deſcended to S. wife of the faid I. as his niece and 
next heir, who had duly adminiſtered); 'the ſaid N. in don- 


fideration of Yoool. then duc and owing on the ſaſd laſt 
ſecurity, and to ſecure the repayment thereof; did remiſe, 
releaſe, and quit claim to A. as well all the eſtate, Tight, 


title, intereſt, equity of redemption, claim and demand 
"which he thes had, or which at any time thenceafrer — 


ing the reſidue of the faid Teveral terms of years = 
- "might have claim, challenge, or 0 © 15 95 


or any. ef the abovementioned mie agts, laid , 15 ol 5 
all and fingular the faid meffuaggs, Et. in 15 3 N 


indentutes mentioned, with their and evety of their a 
urtenances, to X his exccurors, &c. for the telldde gf 
e {aid 1000 years, or any other term of yeuts 
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5 i 12 er of rol." | 
5 a 8 | -- 47 B ina 3 0 8 
: econ art, a £ 
P. J. and E. V. N h att, . 
nfideration'of 1 — paid bz Veto A. and Tool. to# 


Kren indentures * then to. 0. my and unexpire * 
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Sbery the tn ſoabeh, lands, Ec in and by the (aid fever: 
— ranted and 3 Nec and every 15 


S 220 as or anors 0 es a to 67. e to the F 
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did ratify an nge all and every the meſſuages, &c. 
in and by the faid ſeveral indentures granted, &c. that is 
3 that meffudge or tenement encompaſſed, &c. and 
chat the (aid ſurrenders were duly palſed purſuant to the 
laid covenant, the faid . in confideration of tool. paid 


8 6 155 * and confirm unto V. Kc. all and _ 
an 


: r any biber ith? whatſoever * be 


d bargain, fell, Sc. 7. . @ ratify and confirm W 


the freahold and charterhold meſſuages, 1a: ei e 
ſaid ſevetal indentures compriſed, and therein beſore parti- 
cularly mentioned, for the reſidue of the ſaid ſeveral — 
of 2 500, and 400 years, ſubje& to thelike redemp- 


tion às is mentioned in the laſt indenture; and did there- 


by declare; that the ſaid frechold and 'copyhole pr emiſes 


therein befbre- mentioned ſhould as well be ned” with et 
the laid root; then advaneed, as the ſaid 110l. and intereſt. 


The g 


teſt part of the aforeſaid eſtates are copyhold 


and no arrenders apptar to hive been pa except of the 
em Holden of ah emanory of W. and on 18210 


_ 25th July. 1745. . by a Will duly: exdented}” gave! and 


denied 70 his fiber G. C. % hoſe bis meſſages, doch free- 
bold and eopyboldor Teafebold, ſituate, lying and being in the 


ſeyeral pariſhes' of P. aforefaid Er and N. in the fad 
coumty & S. and which were then in his own occupation, 


and in the-aceopation:of */» ; to hold unto tier his ſaid 
fiſter S. T. her heirs and afigns for ever; all which pre- 
miſes he willed to be ſubjec 1 und charged with a incum- 
- brances thereupon, except a debt dus to R. n Which he 
willed and ordered to be paid out of a farm in S. therein- 
alter mentioned; and with the payment of the feveral” i 
| ſurnis thereinaſter mentioned given by the will as leg⸗ 


fon mburning, S0. and alſo to her daughters S. and E. = 


Ice a- piece to be: paid by their ſaid mother within two 


| years : after his death ; and 7 3 ; 


of che yearly furn'of 61. to HY Hſter M. . 
with power of entry and to diſtrain 8c. on nen- 


pint ; and did give and deviſe to hie Enter B. Hand! 


ber beirs for ever, all thoſe his meſſuages lands, &c. both 
freehold and cop eld, ſituate in E. Sand — 
10 = incumbrances thereupon; exteyt #3 thiehttftty" exce 

and charp 

tioned and his will and mind was, thatin* aſe his (aid 

ſiſter D. H. ſhould refuſe to clear off and diſeharge che 

incumbrances upon hig m es im E. aforefaid, which 


Was deco the ſaid N. M. xe fuld kinds being 17 5 
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to him for on and de ſame furn; — 


| vokeandinakeivoid the devile of his fald h Hos ro "his, | 


[river ao i dy oe 

. t withithepa iet; and 
that ine ſaſd meſſusges and Anden S> - Sforefaid' 
mortgaged dente his brother u, T. Yereafed, 
late husband of a 8 r and. d thefeby declare his 
mind und wt te. bez att 2 or her 
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3 on demeng; _ f and diſchares that tt 

fſaid S. lands from all incumbrances on accountthereof, . - t. 
ttmen he revoked the. deviſe to her of the lands in K. and 0 
ici in ſuch eaſe deviſe the ſame to his faid ſiſter D. H. a 
3 and ber eite for ever, to the intent that his ſaid fiſters, - v 
FE, $7, ane. A. might be thereby obliged to diſcharge. n 
_—— _ and ſet clear each other's eſtates from theſe intervening tl 
incumbrances, and be the better. enabled to eonvey their 58 

ſeyeral and reſpective eſtates in the premiſes unto ſuch” tr 

uſes as; they ſhould ſee proper; and he did gine and be- te 

x3 queath unto. Z. the wife of Fe HE (late E. en hond . U 

or ſecurity of ,400l. due to him from F. B. which 1 a; 

3 he deſired his executors to deliver up unto her, or to her to 
2 * huſband, immediately after his death, and that; his ſaid : th 
= exccutors would be aiding and-aſiſting unto them in the 77 
 _ __ recovery thereof, if needful; and of his will-he appointed 2 
Ev ine ga D. K. erarutrines, defiting hem eee ye 

1 Sts. 1 e Sore 27 „„ be 

The excomrixes. delivered.the aid bond wo ie. purſur. 1 

ant to the will: <4 yr 8 92555 2 1 5 * 1255 n 4 ES | FF 

Mrs. T. (who, was executrix to het huſband 2 7) has th 

ming diſcharged the ſaid mortgage upon the S, eftate By 

1 l hich was J00l.), by entering ſatis faction upon 122. } qu 
"MW cCcqurt rolls of. the ſaid manor; but mrs. H. has not yet di fcb 
= | charged the jneumbrances upon the eſtate at E. accordingio 6 
AY | : % hi dir ections of the ſaid will. T7535 . 221 „„ ” : vy 
0th September 4738. Bond 3 Mrs. T. and; HM: 5 as 


EO — K. for el, and intereſt (of which mts. I. bad a 
35 nd but ibe ſame is not et diſcharged. Nj 45 
a October 1244.1 Bond from. mr: * 10 > ws: * 
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incon i i 


n Ne Bo oo THT: my 1 ren 
Thoſe given to mrs. H. about- dect idiot 
There is alſo an incumbrance of 2801. upon the abs. 
- at E. and mri. H aus the eſlate at M is clear. 
f 15 Mrs. F. rg by: ſale of the eſtate at P. and He paid — 
V. bool. for prob ihe principal and intereſt que upon a 


1 mortgage z and accordingly, did. by articles of purchaſe, 
| 2 conn deration; gof : twenty-one years::purchaſe fer the 
rechold,jan geen years nagtee do c 


or the op 
e ſt ein and N, pigs e eee 
ed e the laid "_ Hears ,EXEcur;: 
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1878 888 Iminiſtrat N44 * pay, or cauſe to be paid, 
the inteteſt of the purchaſe- money from the day of ne 
date thereof, during the time he ſhall receive the rents | L 
and profits of the ſaid premiſes, until the ſame are con 
veyedl as aforeſai d. &. paid the abovementioned 600. tio 
mrs. V. in part of he purchaſe, but the EUYEYRACEL of. 
the ſaid eſtate are not yet executed. 
As the faid mortgage to mrs. 7 bas” 3 o ok Quare. 
. transferred, and the ſecurities ſo often changed according 
to the preſent circumſtances thereof, Are the eſtates at &. 
and F. as well ſubje ct to the preſent ie eee of 1 200l. 
as the eſtates at P. W. and E. and are, they thereby liable 
to an equal e . . to the value 8 


ite ſame ? 
1 appeat ee ofthe art of 100g Aafner \ : 


years for which theſe eftates were demiſed to C. B. this term 

being excepted on the affignment of 1724 3 but for any thing” | 

” appearing't to the contrary, | the ſaid term of 100 years „„ 

- the. eſtates. in queſtion . remains Aa fatisfied term, in Go R * N | 
But it appears. by the next indenture, the eſtates im this 


queſtion were again ſubject to the mortgage 5b : demiſe - 
for 400 years by the -indenture of 1734 and therefore, 
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legacies. therein given, notwithitanding the ſaid Ste ate 
made ſubject thereto ? and if NE! perſona eſtate ſhould 
amqunt to more. than is expetted, Cannot mrs. Faretain al- 
ſets in her hands ; ſuffictent 10 diſcharge. the aforeſaid 128 | 
either and which of them, and any other debts due to 

= from the faid teſtaty before the 8H gn ety 1 0 T 
equal degree ? and, ill the. ines, ges, &. . 
has paid for her admiffion to the faid cftates b = | 
HOO thereon, or on the. perſonalty only d, nd „„ 
5 he perſpral eſtate. ſhould be ; 27 27 — to 77 — the fa „ 
| ih ator's debts, c. Cat the ſaid W. ( hom th 

d bond of 'ro6l-was delivered) be compelled 10 ren, 
ande twbat manner # and if 8 fhould be unable to do 55 
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Anfwer. . the kechold cllates ſo 33 —＋ 14 ud q 


1 the-heire: are bound, and they will be prier ds la- 


chr. Mes. To may retain ſo much of the aſſots- us. nne 


. TP pays for the bonds, but not to the- "prejudice" . rener 
andi ne may give herſelf a preference, by. way of fetainer, 
_ - with: reſpe@ to any after -debts dus to ber againſſ ereditors 
ee degree; Fines and fees for the admittances muſt 

he borne hy the eſtates to' which ſych' admittances'befong.” 
You cannot make a creditor refund money he has received 

for his debt; and executors always pay creditors 4 their 
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annuity and all the legacies given by the ſaid will 
the ſaid eſtates will not be ſufficient i diſcharge the aue 
Will it nor de right to wle an uuf diburio, ro the le- 
gatees according to the ſeveral legacies therein given, and 
S above-mentioned. bond: be „ ogg as BE 7 
5 y.? and, \ Will the annuitant be efteemed 1 erior 10 f 

c 


Tateet, and have a right to be firſt diſcharged” or Ber f 


and in caſe there ſheufd not be à ſufficiericy for! the ſaid 
- annuity, after payment of the ſaid teſtator's ies; and as 
_ that may be an obſtacle to the ſale df the ſaid eſtates, 


, abt che executrixes compel the ſaid annuitant to jein 


therein, and how? and a8 fürs, 7, has and intends to 
make ſale of the” ſaid eltates (debiſed to her by the faid 
Will) in r*to diſcharge" the ſeveral' incumbrances 
. thereon, debts; 8&6: of the faid teſtator, Cannot The cons 
rs: E te make imchechate ſale of her eſtate (gwen 
Fs fait vin) kor the like purpoſe, and hom 7 arid; WHll 
not tnts- 7. bEintitled to an _ niviety of the over; 
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rRORTrV Or bupTs. | 
_ thereto if the legatees and annuitants, or the fiſters, © can- 
not agree; the hole muſt be Tettled in chancety z but it 
W be beſt for the parties to agree and join in a ſale. 
Either mrs. T. or any perſon intereſted may com- 
pil mrs. H. either to diſcharge incumbrances, &c. or to 
make ſale for that purpoſe. The fiſters will be entitled to 
the: proportions of the ſurplus according to the reſpectie 
_ values of their (eſtates ack 2 8 e e „ 
ante and intumbramr. | So 


As mrs. M. has not. yet Gebetes the 8 4. . 
| | * eſtate at E. in default of which the ſaid teſtator made 
3 1 the deviſe to her thereof void, and deviſed the ſame to 
mrs. VJ. and as aber is no time limited for the doing thereof; 
| r Rat time will be adjuc cient and reaſon- = 

able for her. to do the ſame? and, Will it not be neceſſary 
for mrs. T. 40 give her ang ama hat ur, o or make any 
| Wemand of her as de it; or oan ſhe now dn en ejectment, 
or hoſt otherwiſe, to recover the poſſeſſion thereof ? and, 
Can the faid mrs. T. inſiſt -upbn intereſt for the whole 
„ of the faid eſtates at P. and #. accord» 
ing to the e e words 757 , # ae fam What 6 no wi T 
" cent, can the 111 hs be mee Rod vi 4 
"_ chant Fc 1 N 


Türk js is. 'no 5 regs this bar! in \ equity ix (which 


' on account of the-expetice ſhould. be avoided,) unleſs the 


part ies tun agrve : for though mrs. H. has lapſed her time, 
which would be material at law, yet a court of equity 


u duld rellere her. There It no forming any judgment as 
to intereſt till the whole affair appears, becavſe at preſent 
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his manor, &c. to hold to them; their heirs and 
gns for ever, in truſt that they, or the ſurvivors or 


truſt to ſell — of them, his heirs or | aſſigns, ſhould make abſo- 


"ONS N lute ſale thereof entirely or by parcels, as to him or tbem 


therefrom iv ſhould ſeem meet, for the moſt money and price that 
ms E. could be got for the ſame; and the monies ariſing by ſuch 

verumens ſale ſhould lay out or place out in ſome of the public ſtocks | 
ecurities, and or funds, or on government ſecurities, and the income 
afterwards to and produce thereof pay and apply to fach perſon and 


apply the fame perlons, and in ſuch manner, and to and for ſach uſes 


therein men- and purpoſes as are thereinaſter mentioned; and gave his 5 


N wife fifty pounds per amum for her life, which he directed 
| — * Sol ſhould be paid out of the produce of the money to ariſe by 
How far a falcof his eſtate. * And my will is, that the monies, in- 
e e of << tereſt; and produce which ſhall ariſe by ſale of my ſaid 
would be © manor, &e: and the rents and profits thereof, until the 
obliged to fee ** fame ſhall'be ſold, ſhall be for the uſe and benefit of my 
to the applica- 66:ſ4jq ſon, his heirs, . executors, and adminiſtrators:““ 
8 but in caſe of his death before twenty-one, then in truſt 
for the uſe and benefit of ſuch other perſon and perſons who 
ſhould be entitled to enjoy his Taunton Dean lands. 


Phe truſtees have agreed to ſell the eftate which jodec 
viſed to de ſold, and to. Placeghe: ee in ae 
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| funds. | 
Quzre. Will ide 8 55 anwerable | bc. the + novapplice | 

5 tion or liest ien thereof, 3 n 
Anſwer. AM of opinion that all that vin he! 8 on 


8 purchaſer to ſee done in this caſe, will be to ſce that 


the truſtees ds ei che purchaſe- money in theit own 5 . 


names in ſome of the public ſtocks or funds, or on govern- 
ment ſecurities; and in ſuch caſe the purchaſer will not be 
anſwerable for any non- application (after ſuch inveſtingof 

the money) of any monies which may ariſe by the divi- 
dends or intereſt, or by any diſpoſition. of ſuch funds, 

ſtocks, or ſecurities, i it not being pofble that the teſtator 
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ould expect from any purchaſer any further degree of . * 
| care or circumſpe&ion than during the time that the - 
ttanſaction for the purchaſe was carrying on; and there- = 

fore the teſtator muſt be ſuppoſed: to place his ſole con- i, 3 

| _ fidence in the truſtees : and this is the ſettled practice in 
+ theſe caſes, and I have often adyiſed ſo much and no more - 


dc be done; and particularly in the. Caſe of the tr 
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A. % 263 i Fil 16 3 
indenture 4 ihe 20 * ween bt 6 Dh 
e aft br Bayh , bf this unt long 


23 


ere nuity of 55 A 550 5 4. = and D. — their 24 
pe ee, out of ſeve { r 
ws xn we, Eng 7 in the Aon , in park Tor 
. . poor women and a preacher, with a nomine pane of 
c — n not 408. if not paid in thirty 5 5 after due, with a power of 
Aye au entry if the gol. and penalty be not paid in forty days; and 
and no diftreſs no diſtreſs can be made, or a diſtreſs be made and reple- 
doold be made, vied, until the rent and all arrears be cleared: in which 
5 1 ſaid indenture there is contained a clauſe in what manner 
werereplevied. to cle& new truſtees in the room of any who ſhall die or 
be donor alſo remove out of the pariſh, when they are reduced to two 3 
CRE with directions, that ſuch new truſtees be appointed by 
tees were re- the lord chancellor or lord keeper for the time being. 
duced to tre, VN. B. The entry is given in caſe of no ner, but no 


truſtees expreſs power is given to diſtrain. 


Id be | | 
appointed by the lord -keeper for the time being —Mr. Fazaxrntey's Heme 
n ſeveral queſtions arifing upon this Caſe; vis. Firſt, Whether the of the. 


225 could a& without the appointment of the lord keeper? Secondly, Whether 
* ae <4 had power to diſirain? Thirdly, Whether the rent was liable to TRE * 5 
8 ment of a proportion of the land tax ?—Sec Ben. Rep. 19. pl. ag. : - 


3 . 5 1. Quære. Whether the truſtees can act in this G. 8 
= | | bring 1 88 by the Eon of the lord e ? 


1 the legal inen has been ents TENT to the 
| A truſtees, I think, they may act; but they are 
liable to be removed, if they have not been appointed Y 
the w_ gn bo as the yr has 1 cirected. - 


Whether a can "IF i ja diflrain, RY ORR 


2 . 3 affirmative words to that purpoſe, upon the con- 
= of the other FR as they Rave] in the deed * 


10 


"RK 


5 ſave that 29 to charities where there is no 


Patents reſtrain the body to whar value the king pleaſes; 


10 wa find a Cafe that comes p Rwy end | Anſwer, 

chersloße * catinot be conſidered as 4 clear point; bu 10 1 

am of qpjnign+,yn0p the: contro Aion Ads work ahve ; 

| ues, that: thapmepdafra;s. e _ 

ö - 1-500 e 

bs thora's hon ye Sm a diffarenge Fehr an Quare- 
; ors a non - incorporatad charity d and, Ar 1 
either and which of them capable of taking . er rents 

of above the yearly value of 200l. or for laſs time than an 
abſolute fec, or copyhold hands, or hy aux atherconveyance = 

than by deed inrolſed ? and, Whether after once Gor 

1 d canthey ever be alie nad ? and, By hom? 


No opinion can be giren upon ſuch a general delten; e 
b ee etery different con ſtitution makes a different caſeʒ i 
6 LS on; 5 
5 1 know of np limitation to clipritable. bounties. But ig . 
. caſe of incorporated charities, the crawn. may in the jetter 


9 


ts 


and it is very commonly! provided, that they ſhall not 
| purchafe' above 4 certain valye without the licence of the 


crown, They are capable of taking one eſtate, 33 ” 
well ax; angther, whether it be freehold: or coyphotd;, 
or for life or years. But ſinee the late mortmain act 

it muſk de by deed inrolſed; and the circumſtances of 


that act muſt be. obferyed ; but before that 28 all 
Tal ved: in. ene "m ee m—— 5 
charities. 5 


bez the chief reaſon > Aang Ge opinion is to 2 „ 
Whether this Sol. gught to allaw the land-tax > In - 

| 4 2. to that it is apprehended, that the confideration of 

| the clauſe in the land- tax act, contained in fol. 30; relating 

to the abatements to be made to the tenant by the owners 

of rent-charge and ann or ee farm or other rents, 

* 

| nd the. clauſe in , relati to the al 

of 4s. for fee - farm rents, &c. and Wing, 1a. gabe | 


ting to the non-allowance of 48. in caſe ſuch allowance 


— . er for the whole eſtate, will 


008 
Z 7 


1 8 1 
4 8 
2 


557 Je is apprebended, that hs meaning of the und- tax act 
by the ee words of the preamble, is, that the tax ſhall 
- be as equal as poffible : in order to effect that, aſſeſſors are 
appointed i in every pariſh, and if they do wrong, an appeal 
gives the ſame power to commiſſioners; which ſeems 
55 plainly to confine the commiſſioners power to original 
taxation, being only transferred to them from the miſ- 


$9. n 
„ 


| behaviour: e, fn 4 20 by 


The clauſes in fol. 30. and 47. relative ene 


. ſeem to be only between party and party, by way of 

retention or deduction with regard to rents, annuities, 

and other annual outgoings, over which neither aſſeſſor nor 

l Op commiſſioner ſeem to have any power or juriſdid ion at a 1. 
1 bdesauſe the king, aficr being once er is unconcerned. 

1 SN. Therefore, Who are ihe proper judges an 8 this 


c and, Where lies the proptr remedy ? and, By 
hom, and againſt Whom ? and, What is tobe deemed 


an 1 due proportion, as the rent : charge pays nothing, 


but t 
ter- tenant, ſuch as poor rates, conſtable and other rates, 


window and other taxes, loſs of tenants and other loſſes? 


"Whether all ſuch juſt allowances ought not firſt to be 


_ computed and ſet off to the ter-tenant,.and then to tax him | 


only for what will remain clear which ſeems. the neareſt 
way of coming at an equal proportion? or father, 


Whether fee-farm rents and other chief rents, being 


mentioned in the ſame clauſeas. annuiticsandirent=charges, 

5 ought not to haye the ſame conſtruct ion ta on them 

- which by fol. and 15 are required, to all low foll four 
ſhillings in the poun 


allowance-exceeds' tho land tax payable for the Whole eſtate 


from whence they iſſue; in which caſe, according to 

fol. 47. they are not; which ſeems conſtructively to relate 

| to that caſe only? and if it ſhould be thought proper. to 
lay the tax on the whole pariſh, in caſe of the charity, 


Who are then to be made 2 nc th : mr" caſe : A a bill f in 225 


Lo | rout be thought proper)? * 
Anſwer, 35  THEcegular way is, to oi te" ot aft: Bu 1 2 = 
nuity or rent iſſues, and the tenant of the land i is to pay the 


tax, and deduct it out of the rent in proportion to the value 
of the land; as if the tax upon the land be three or four ſhil- 


ling i inthe pound, the dedyRQion for the rent (this-not being 
. A fee-fram rent to the EPO, or perſons — under the 


e land tax and all other « outgoings ate laid upon the 


"crown. 


F e = 


"2 28 * 
„ AS a an a9 as as 


the phe og may be determined MY by an 1575 to as 5 8 
commiſſioners, or the tenant. of the land may retain te 
money; and i in any ſuit againſt him forthe rent, the court V 
will look upon the proportion which the rent ought to beer 
to the land tax as a, payment, and allow him to deduct the 
Tame accordingly. "Theſe are the only judges in this point 
_ relating to cents and annuities: In adjuſting the proportion, 
I is reaſonable to conſider the valoe of the land clear of 
the common ordinary outgoings of church and poor 
and conſtable” s rates, but not the window tax nor loſſes a 
8 by tenants. All annuities and rents are upon the ſame 
footing, except fee-farm rents due to the crown, or perſons 
deriving from the crown (for which four ſhillings i in the N 
pound is to be deduQed), and except ſuch rents as are : 
expreſaly by the ac exempted. But I do not think _— 
rent in queſtion is exempted ; and conſequently there is 
no occaſion to charge the pariſh with it. It it — 43 
exempted,” I think, it would fall upon the pariſh. 


| According to clauſe fol. 44. hoſpitals and dne F. Quere. 
not taxed by the 3 & 4 Will. and Mary are not liable. CE 
This being a e law, Whether it ought not to 
receive a ſtrict cohſtruction? and if ſo, Whether it is 
not to be underſtood of incorporated hoſpitals. and alms- 
houſes only, who are made capable of purchafing by the 
39 Eliz. ? and conſequently, Whether that exemption 
is not properly cognizable before aſſeſſors and commiſſion- 
ers by original taxation ? and, Is ſuch exemption to affect 
all the reſt of. the pariſh, or the eſtate of the donor only * 


THE 28 Ny" have a juſt and reaſonable e eee dune. 
according to the true intent and meaning of the words; 
ancſif they be hoſpitals and almsboufes, and uſually 
underſtood as ſuch, I think, they will be within the 
clauſe, whether they be or be not incorporated. This 
exemption ought, in my opinion, to be conſidered by the 
aſſeſſors, or at leaſt by the commiſſioners upon an appeal, 


= - + an 5 to "be. 8 9 2 ll. otherway than. 

E . 25 between the king and on. pari fo as either for the 
5 Fing to loſe it ur the it, without any regart 
dds hadto l If charities to be 


=_ ſes with 
babe THE king is not to loſe by the exexption. of ſuch 
= oſpitals and alms-houſes as are mentioned in the a. for 


_: hr muſt be raiſed ; and conſequently that exergption 


EE pal the Power at * 255 the act te examine on 
nk the commiſſioners have not ftrialy - power 


— 5 Ya 


4+ 


oath, 1 I 
to do it ʒ but ifthey thould, and the wit. 


= - oy 7 1746, 


* 5 8 17 SA ACN 0 * 


7 


b that purpoſe, but the whole ſum allotted to the pariſh. ar 5 


ten feafe was ever made'of any part of the eſtate during his..cires entitled 
Hſe, The tenants held from-ycar to yrar, wader verbal;o ang part of 


ME Flewing's e 1 ſted of manors, quit rents, With Or int 
certain {mal rents called reer farms ter at rack. vx of Mr. C- 


7 © The chantry=rents, and Quitrents, - je ck telerveld Iost 
querterhy . half. early, 8 e only once a-ycar Counzer. 


namely, 4 


due and payable by the O. S. . | 
Wülam Fleming the: lnnatic died. 25. 8 
Pe 1766, N. S. and mr; - Riſcoe the receiver Jeceived the. 


Wh with, Whether the perfonal a of William: 
Fleming ate entitled w a proportionable wm ol the raek- 
e ahantty- tants, or Why 1 


* 
- 7 
12 
e wo K 
* wet — 
, 


In LLIAM F {EMING. ny in 1 Stehe Cas 2, 


; Whether pere 
over. William Fleming being a lunatic, no write nn repreſen, 


cements, wih a recover af the ſaid, «late ap ted by rent dus at tha 
the court af chancery.. doünteg U eceaſe of te- 


nmant in tail? 


nts, Ke.. r Fork and an 
rents, | EMINENT 


Michaelmas The rack-rents might be 
reſe LES nd b quarterly, but all the rents were | 


le quarter's rent for mr. Fleming, 
On the Caſe, with mr. Yorke's Opinion left here- war 


the loth of 
r 1766, the laſt pa before his death, to the 


25th December 1766, LE 52 died ? or, Wilt the next 


in remainder be entitled e the whole Were from 
| 1m OQober i 7661 ÞF* £ 


Mr.F Mr. FLEMING, ts 8 owner 105 the Se can- 8 of an 


* claim to take in ſueceſſian under the ſettlement of Ed. lena 


but he takes an eſtate newly created out of the Co 


83 by Richard Fleming, brother to the lynatic, and 1 
canſequently he had no relation to the eſtate tail of which. 1 
William Fleming died ſeiſed 3 but if he had been a re- 
mainder man, and William F leming had made leaſes. un- 
der the ſtatute of Hen. 8, theſe leaſes would only have. 
bound the iſſue in tail ; ſe that in either caſe mr, Fleming 
cCauld only have recovered, i in an action for ſpecial oecupa- N 
tion, ſo many days tent as had become but after the com- 
mencement of this title. W hat pretence then can he bave 
| ig 1 the whole rey s rent that the tenants have 


Ry ons . 1 


IS ain to payto 8 or er! But evenif ithad 1 
not been paid, I think it might have been recovered againſt 
E _ ...,  thetenantsunderthe proviſions c of the ſtatute of 11 Geo. 2. 
xt Aa 3 2 the repreſentatives of William Fleming; for his eſtate | 
BY IT being in the cuſtody of the crown, which gave the court 
\ =: +» of chancery an authority to demiſe it during the life of the 8 


3 $433 + 583 PRs 8008 2 


n e e 


_-Junatic and no longer, the intereſt of the tenants muſt 
| neceſſarilygetermine upon his death, when theeſtate ceaſed 
0 be in the hands of the crown. But if he had been j in 


ENG 


4 Lo | oa poſſeſſion, and not mcapacitated by his misfortuge, it 4 


* . 
. 
FE bg 


frag Would have been much the ſame; for at the inſtant of his 


death he had only an eſtate for life, for then his eſtate de- 5 


termined. This ſtatute has been conſtrued to extend to 
many caſes within the ſame miſchief, though not within the 
letter ; as tenant for years determinable upon lives has been * 
admitted to be within it ; and tenant in tail after poſſibility; * 
er. has been ſo conſidered. But it has not been fo ex- 
preſely determinedto comprehend! the caſcofa tenantin tall, . 
through lord 'Hardwicke's argument in Paget . and Cee 
(which, as 1 underſtand it, was the caſe of a tenant in tail) f 
Z great way in the deciſion of that queſtion. How- 
eeiuer, that decree was grounded upon another point, which. 4 
ö makes it preciſely parallel with the preſent caſe. The re. 5 
. 5 mainder manhad there received the rent, as mr. Fleming $ 
Ep has here; and the court held, as my note expreſſes i it, ; 
pan "That ke ought not to be permitted to detain the money 
againſt conſcience which the tenants had conſcientiouſly : 
paid him; and therefore decreed, that he ſhould account to 
the repreſentatives of the tenants in tail for their propor- : 
tion. Upon this authority (forry Tam to differ from mr. 
Yorke), I am of opinion, that William Fleming's per- 
ſonal repreſentatives are entitled to an apportionment of all 
the rents that have been received by mr. Fleming ze the 
2 Sth. of December; and that the maſter of the rolls de- 
cree in this cauſe, by which the maſter Is 1 to 5 780 
portion them cannot be e PET 
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3. 
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T Cate is laid Sete me again Wich 2 new Wan | 
Mr. Yourr's . 


2 aan ſtated, extremely material tobe taken i into confider- OrinioN.. 


ation—That the receiver (appointed asI am informed inthe 


> lunacy above, and not in any cauſe relative to the caſe of 


the eſtate, and application ofthe profits on the equity ' fide | 


W the court) has received the Chriſtmas quarter” 8 
as wellasthe rentforthe Lady-dayquarter, from e pere 


they hot inſiſting upon the rule of the common law, that 
nb rent was due, becauſe the day of payment was not _ 


- come; and that the ſtatute of 11 Geo. 2. C. 19. . 15. did 
not provide a remedy in this inſtance either for the per- 


* onal repreſentatives of a tenant in tail; or entitle the iſſue 
or remainder man to claim rent fora ſi ngle dayantecedent 
, to the commencement of his eſtate in polſcffion : "there- 
ore I am of opinion, that a voluntary payment of the rent 
" Lavin been made by the'tenants into the hands of the of- 
ficer appointed by the chancellor, the court will think it- 
ſelf bound to decide that payment according to conſcience 
and natural equity between the adminiſtr 


had no opportunity in the country to reſort to my Notes, 


a and ſpoke of that Caſe from memory. But upon looking 
into it L find that I was right in ſaying, lord Hardwicke 


did not determine a tenant in tail to be within the ſtatute 


of 11 Geo. 2. (the words of which he obſerved to be very. 
ria), and doubted much whether the judges of the com- 
mon law would hold here within it. He declared his Opi- 
nion, however, that a tenant in tail after poſſibility of iſſue 


extinQ, a tenant in tail jointreſs ex provifiene viri, and 


even atenant for ninety- nine years, if be ſo longlived, were 


all within it, and muſt be ſo held at law. He added allo, 


or of the hi- 
natie and the next in remainder, allowing a 1 quarter's rent 
to the former, that is to Chriſtmas db 1756 In this 
/ reſpect the decree pronounced by lord Hardwicke' in the 
_ Cafe of Paget and Ges is directly in point. When 1 an- 
ſwered the. Quere propoſed to me at W hitſuntide laſt, I 
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Y . 
* 


& 72 2 


N 
* 
1 
: 


xx nw was ſtrong ground to contend, when the caſe ſhould 
wie, that the chanecry might raiſean equityypop theeſtate 
in favour of the repreſentatives of a tenant in tail, where 
te tenant ſhould refuſe to pay the rent, But the ſole foun- 

dation of his decree was the voluntgry payment by the 

- tenants of the whole rent incurred to the remainder: man, 

+, who had only a week's intereſt in the balf-year's. rent ſo 

paid: and therefore he ſaid,that be would not ſuffer the 
remainder man to detain againſt, conſgience what the te- 
nants had paid into his handafroma principle of conſcience, 

_-ſych remainder. man having no night 0 * or rem fy 

for it, either in lam or equity. 5 
vas not appriſed till I 74 5 M. F. 7 8 that 

"tbe maſter of the rolls had decreed Between the parties 

—_ _ .. concernedinthis Caſe on the authorityof lard Hard wieke's 

Opinion in the cauſe of Paget and Gee: Therefore upon 

the whole matter, and further conſidetation, I am ſatisfied 
bat the rents inqueſtion paid to the receiver, az the bailiff 
and officer of the court, ought to be apportioned; and I 

5 00 concur. with Mr P. (who has given his Opinion very 

_»-ably and clearly upon this queſtlon), that his W s 

run ben. 5 de ee * 
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| corifiterable amount and 
td pay his debts the has propoſed to B. to ſell and convey valuable conſi- 


A. is Telledinſoe of eſtates in Ireland of thepuinal value. 0.83 
*of 8000l. now in leaſe to different tenants for one, The owner in 
two, und; three lives; and were all the leaſes now deter- 4, of conlider- 


| mined, it is calculated that theſe eſtates would let for TI 


ee owing. to the rw viſe _ the Nie of lands i in land having 


that kingdom. cCerontracted to 


A. ſtands indrbted by otiments und ele to a Brant a perpe- 


Forman 


the purpoſeof raifingmoney the ſame for a 
to Wk in fec a part of the faid eſtate, of the yearly value erstion,—fhe 


of 2880. forthe ſam of 30,000l.andrhat B. ſhouldregrant "nan "Fans 
me fee fmple of che ſumt estate to H. and hie heirs for what manner 


ever, fab ſect to the payment of a clear rent of 1600l.; ne en f. * 


that by this agreement B. will have 51. per 9 


vun for ever for his mene. The conveyance of the 5300l. 


: 0 Uaranty the pa 


: for obraiging pu 
Ifeland, it is fit 
my de ſubje& te nd Aifficulties vn account of Ls pri- 


per umum over and above the 15001. is only with a N 
the latter ſum : 
has aeceded to this prepoſal, provided it can bes 
carried into erecutionthat B. all have a perfect and com- 
pete fecurity for the rent, andthe moſt effeRual remedy 
"thereof; wlüch, as A. N; a peer of 
ogld be at fommary as poffible, that B. 


: in ſhort, hat che ſecurity na be of ſuch a nature 


aste fender B. totMMly indepeadestef I. and hie facerfiors, | 


and that B.'s reme dy may be ſo ſevere as to inſore the re- b 


Fes be to A. by B. reſerving 


gular paytucnt of the rent by A. 55 
k vs Knit iments) That » leaſe for wen thouſand years 5 


this rent, with 
4 power Entry, and for making void the leaſe in eaſe of 
failure of payment Within a ſtipulated time after entry: 


| butYhis mode his fordihip objected to, for theſe reaſons 3 : 
iſt, Becauſe it wonldideprive him of his manerial and 
ther tights adhere nt to the Frevhold : Secondly, Becauſe 


4 tt net deſeend to his heirs 46 ſyppor the title. TH 


ter ang e 5 ape contertietfor F. how far 
e win de ſafe in 


de would {eſe his iereſt in the country; not 3 2 
| tv rat a Kerbel in the premiſes oth Sed, Be. 


cate the Eſtate hich he would rake would be perſonal, 
- "The force of "theſe reaſons is xdavieredy dat on the 


n conveyance ih the manner 
opoſed by A.; Er BY if B. regia the land ta J. in fee, 


the rent, he parts with = whole es ws ps 
18 - 
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tual rent ont of 
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Another p 


account to A. But this plan is objected: to on account of 
the trouble of an entry and ejectment, and from an idea 
that a court of equity, on payment of all arrears and in- 
tereſt, would order redemption of the term. So that the 
intended agreement cannot be carried into execution 

without difficulties to one party or the other, on any of 
| the foregoing plans. 1 1 DR: 7 12 5 1 A 
But it is conceived that one of the following plans 
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Secondly, That 4. ſhall make a grant in fee to B. 
and then that B. ſhall execute a leaſe to A. for three lives, 
at the above-mentioned rent, with a covenant to renew to 
A. and his heirs for ever, on payment of a fine of a pepper- 
corn, and all arrears and performance of the covenants in 
ſuch leaſe, and all manerial 3 hap either reſerved to 4. by 

the grant, or demiſed by the leaſe ; ſuch leaſe to reſerve 
full and ſufficient powers to B. in caſe of default in pay- 
ment of the rent; ſo that by one or other of theſe means 
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B. may have a full dominion over the eſtate. 
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The laſt mode is adviſed by mr. Duane, and is approved 
ol by both parties; and as there will be nothing reſerved 


to B. but the rent, which is very improveable, it is con- 


ceived that the manerial rights reſerved to A. will make up 


any deficiency of the price from the uſual rate of purchaſe, 


which in Ireland is in general from twenty to twenty-two - 


yearspurchaſeof lands which have leaſesonthemforlives re- 
ne wable for ever, the landlords of which lands, and not the te- 


nants, are entitled to allmanerialrights, as mines, quarries 


&c. This agreement therefore, if it can be carried into ex- 


ecution on the preceding terms, will be adantageous to 
_ each party to A. becauſe his eſtate is very improveable, 
and he ſaves one per cent. intereſt on the money due from 


him on mortgage, &c. at ſix per ceut. the purchaſe-money 


being intended to be applied in diſcharge of the incum- 
| brances :—to B. becauſe he has five per cent. clear for ever 


on his money. But though they are both ſowell ſatisfied 


with this agreement, yet doubts have ariſen how far it may 


be carried into execution; for it is ſaid, that equity. will 
relieve-in caſe of a forfeiture, on payment of all arrears, 


lutely veſted in B. on non-payment of the rent, which he 


intereſt, and coſts ; ſo that the eſtate will not become abſo- 


would wiſh, as that conſideration would urge and impel 


A. to à punctual payment. And it is further ſaid, that this 


agreement, from its nature, is liable to be reſcinded by a 


cChourt of equity at the inſtanee of A. or his heirs hereafter, 
on payment of the money advancedand intereſt, and can 
de conſidered on as a loan on mortgage. In anſwer to 


this it is contended, that the bargain is not colluſive or 


conditional; and that though the form of the deeds may 
vary from that of the common grant of a rent- charge, yet 
that in ſubſtance they are no more; for though a grant of 

ga xent-charge does not paſs the eſtate itſelf, but the thing 
granted, and on the contrary the deeds in this caſe will paſfs 
the whole eſtate in fee, yet that ſuch fee is ſubje@ to ſuch 
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intended in no other light than for the better ſecuring pay- 


ment of the rent to the purchaſer z andtket there is morcal 
difference as to the party ſelling ; and that if a grant ofa 


rent: charge at the ſame price is admitted to be, ad 4 
irredecmable, a conveyance according dove 
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muſt weigh in ſuch a valuation, which (I doubt not) have 


been fully conſidered by 4. and bis agents, as well as by 
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fold amounts to twenty years purchoſe, I preſume that the 


exception of all manerial rights out of the conyeyances, 
and leaving the abſolute dominion of the lands, with all 
fature improvements, in the power and poſſeſſion of the 
vendor, are the circumftances which account tor not ex- 


rending the price to the full conſideration. of twenty-two = 
years purchaſe. In this view I am of opinion, that a court. | 
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5 = Mary and Ann, and their heirs, equally. to, be divided be- 


bereditamenta teen them, ſhare and ſhare alike as tenants in common, 
1 oo 50 100 5 _ 20, caſe of the death 2 
Wife d dadghters, and Falfare bf iſſue, before: cheir re 
3 ages of eightech yearsy then he deviſed the ſaid real 
3 en in f ee Herford to his brother Samuel 
in fee. 
3 01 the death of the faid Francis, his widow oel 
Zn wt wite's. » bis ailf tha] cftates, ant rectivedthe reits thereof during 
of «vey writ Hertife; and tied aboirthentd Fane 1962 5 whercupoithe 
ogg laid A Ann the daughter, upon the death of her ſaid mother, | 
2. B. in No- _ becam n under the he will of ar ſaid 85 to one 
ee Franck” all and fin 3 the meſſuages, &. the rg 
Wd fares: Þ Ftaneis Righton fidare Widkiy the TORR 
Martini, den, &. in the ſaid wounty of :Hereford; and having = 


mons is then ah wer wu Langel Ma ne. ſon, 7 * by her 
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ay le Bei faid n , Wer Lad fer t 
27th January. fates of ſeaſe and releaſe, beating date the 71 nad 3 
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. between, the faid ennedy 19 50 1 TH the ſaid 
= es his "ite of the gre apt Ho bu None ef the 
Booth upon e Morgan of the _— art, 1 rn 
the validity of Chin 0 thet 7 part, and Colin Donaldfon of the fifth 
part, after reciting as above, as well for the purpoſes there- 
in mentioned as for the docking, barring, &c. of all eſtates 
tail, Kc. of and in all the hereditaments thereby granted, 

| &c. and for the ſettling the ſaid premiſes to certain uſes 
therein expreſſed, they the ſaid George Kennedy Murray 
and Mary his wife didgrant, &c. to the ſaid Joſeph Hodges 
and his heirs all that one moiety of the ſeveral meſſuages, 


1 5 Sec, late the eſtate of the ſaid Francis Righton deceaſed, 


ſituate in the ſaid pariſhes of Marden, &c. in the ſaid 
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Ras all uch ſum and furs of, money as he or, L [34 hows: = 
. or diſturſe in execution ng the truſt thereby in.h 
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ing the therein ment ned principal 75 due and ow. 
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and of all intereſt due or te grow. d 0 
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-  brances ought to be paid .and ſatis cd; and 1551 he and - 
- dig and ſhould pay the overplus. "thereof (if any) 2 
' the faid, Britain Warren, 18 Lxecutots ſ e krators: 
and upon this further truſt, that the (Fl arren/ 
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_ able the ſaid Thomas Warren to ſel land. convey the copy- 
form the ſaid truſts, he the ſaid Brittain Warren did 
wake, ordain, conſtitute. and appoint, the ſaid. Thomas 
- Warren, his true and lawful: attorne 71 "irrevocably f 
eee his name, to Ee all and CRE his 
-  c£opyhold meſſuages, e. into the bands 'of the lord or 
1 — lady or 9 90 of f the r manor, or reſp eaive 'manors . 
1 57 85 . whereof ſuch copyhol Id. lands. And, 1 19 uns. 
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3 „ 4 the {aid Thomas Warren, 1 e ſaid Brittain Warren's 's 
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. The ei ge aber 3 8 many yours, 
1 „ ſeiſed- of the manor of Swaf ham Prior in the 
: | _ "connty of Cambridge i in their demeſne as. of fee in right. 
_ of: mY er pear and, being ſo ſeiſed, did at their court- 
baron, bolden at their ſaid mano 1ſt Ma 6158.7 before 
— Samuel, Gatward, eſq· then ſteward thereof, by a copy of 
wr 2 court of ſaid manor, according to the culfcmm, thereof, by 
: fad: ſteward, grant unto, Frances e then an infant, 
AJ pareels of fen or marſh round, to hold to her. 

15 and her-heirs of the lords of the ſaid. manor, at the will of 

f ſaid lords, according. to the cuſtom. of ſaid manor, . by the, 

_ ſeveral rents and 1 thereupon due, and of 1 75 ac- 
e copy of court - rolls of ſaid maner 5. Yy vir- 
tus of which grant ſaid Frances Waters did ente into 

aid ſeveral parcels of fen or, marf ground, and was ſeiſ- 
5 ech thereof in her den eſne as ki be ill of the. 
| "4 lords of ſaid manor. Fs 4-7 ſay > CE 8 

„ 9 The ſaid Frances Waters, being 5 ſed, ntermartied, 
5 woke defendant. Brittain M. b LY tue whereof. 
OR defenda ae Britain Warren and is. wite = and ever. 
85 ſinee had been, ſeiſed of. ſeveral parcels, of fen or marſh. 
5. ground aud premiſes; in right of {aid Frances, at the will. © 
1 - Ph obs lords of ſaid. manor, according tothe.cuſtom tbere- 
of and uefendant Beittain; Warren, ever ſince ſuch inter- 
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* at] 1 and * 5 wel n 9 
Dien Warren having been admitted theveto according- 
_ hy, the"! laintiffs filed their dill of revivor againſt the de» - 
. tain Warren, und he put im his anfwer there. 
te, und 2501 foit was 7 . Gefen daa Britain . | 
hi.” bf „„ 

„ was - crater; ht 16h "parties: ud procerth de 6 Nor. 8, 1143 11 
ral at de at the then neus Lent affizcs for the county, , ' 2 
Weg upon the ſaid former iffues; in whieh tf 
ſues the defendant Britain Warren was to be plarmiff at . 
1 and the plaintiffs here were te de deſend ams. 

The deſendane Briecuint Warren not procxeting 30 try | > 
eſis ifacs, g | 26 

le was ondered; that wie daten Beiveain Warren June 20, 144 
| Nous: jrorced te the trial ef the ſaid ifacs ar the they 
_Heit'allizes fer the ſaid comnty 7 or, im default thereof, 
| that ſaid iſſues ſhould be taken pro confeſs.” _- ee 
The ſaid defendant not proceeding to uy the foi 1. es 
ws according to che laß order,. . 
18 way ordered,” that the ſaid ide Bonne be taken e 23s 25 0 


„ iv cavſe comin, g on tobe heard before any lord cans Mar. ne. 
celeron the eq me Deſerve, is was ordered, that 2 per- 
1 eulck be awarded under the feal the - a” 
_ court, to refirgim the defendant, 2nd" aff perfons cfaimng 
_ _under'him, his workmen, agents, ane ſervants, from dig 
_ ging or entting turf upon the premiſes in queſtion; ang 
Hr ir E to maſter Sawyer to take aw ac αƷauu re 
of the turf dug or cut by the defendant, or by any other | | 
Pp. rlon : dy his'order, or for hiv uſe, from off the ſaid'prew 2 
mies: and what apon the batance'of faid acchunt e,, ͤ?h oo 2 
de on tus from ſaid defendant'to'phrintifs, it was rr. 
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ſaid maſter: and/hislordſhip- did reſerve the confderation Treg 
aſ che ſubſequent coſts tillthe faidmaſter ſhoaſtF have made 
his report hene he partes ſhould Be at ert y to apply to 
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- -perſo 155 ee ind for his A had, a: * 
i by or cut off the ſame premiſes divers quantities of 
tubes amounting to, ooo in all, and that the fame 

were worth 48, each 1000, amounting in the whole to the 
. 491.3 and that he had taxed the plaintiffs coſts at 
lap, and in this court, to the time of ſaid deere of 18th 
5 1 March 144, at. 3441-118. 1dh. which ſaid 3441. 118. 1h. 

5 being added to fad 40l. make together in the whole 

5 384% 118. Idh, Which is to be paid by | laid nn 
5 plaintiffe, as the ſame decree directs?s 
EO Dec, % 1746. The -ſaid repott was abſolutely. conbinned, - . -Dag. 
= The defendant then abſconding and lan ge 
. the dean and chapter did not think proper to ſet do | 

ON EINE — cauſe for a further b hearing on the maſter's report; — a I 
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1 has the ſame been further heard neither has any — He 
= the 3841-115. 1dh.. e * the defendant to 7 mn 
=: _ plaintiffs : but 4; 1 Dat 8 


5 I ne 24, kg 3 of execution: iſſued,. direed. 10 ſaid Brittain 

= Warren, to perform, fulfil, and execute, all and every 

1 the matters and things ſpecified and contained in the faid | 
 , _ .. recited orders and reports, ſo far as the ſame any way con- 

dern him, according to the tenor and true meaningthereof. | | 
ne. An order was obtained, that ſervice of the writ of-exe- 
..__ _- eution on defendant's clerk i in court ſhould be good ſer- 
vice ; whereupon his clerk in court was duly ſerved there- 

Vith, and demand then made of ſaid 3841. 1 1s. 1dh. and 
WW contempt has been ſiner Ny iſſued for the 

= - _ non- payment thereof, and carried on by. ee e | 
= _ proclamation, -commiſfion- of. rebellion, and to a ſequels, | 
-  .. tration, which lalt writ, was teſted 218 May 1754-1. 

e, 180 Poſſeſſion was taken of the premiſes in the following . = - 

manner, to wit, William Mott, one of the ſequeſtrators, | 

went to Bottiſnam; where defendant Warren's tenant at 

_ 28]. a-ycar: not being at home, . ſaid ſequeſtrator left his 

| - buſineſs at the tenant's houſe, and ſaw. the tenant after- 

1 5 Wich who-promiſed him he would pay no more rent ito: . d 

. perſon without conſuking ſaid-ſequeſtrator...,_... 1 

The ſame day ſaid William Mott, F dic 18 

e the ſequeſtrators, entered into a meſfuage, eloſe, 5 l 
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= And r cottage,. at Swaf ham Bulbeck, rented: 
| e 1 Thomas Green an John Hubbard at 5 Gd. a 


3 Pear together, and gave their wives notice to pay _ 1 
Et _ mar end defendant,- or any of his agents. 
be fame, day-ghe da Wag Het, and Ribe * 
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l _ y. Thomas Prefiqn at att 198% per. annum; and; 
e er farm occupied by Thomas Fuller at uh; 8 
alſo a cottage occupied by Sarah Richman ar 
F "Bs; 8 Fw 2 lime. kiln. occupicd by, Thomas: Adam "> | 
_ al+45,3 and gave them all the like notice. + 
Brittain farten ſurrendered into the hangs. 1 pet the 08: 17. 743. 
. out of court, according to the cuſtom, all his meſ-;. 
ſuages, lands, tenements, and hereditaments, held of faid 
- manor, with their appurtenances, to the uſe of James 
Dover, his heirs and à gns, for ever, ſubje& to redemp= _- 
tion on payment of 200l. on T yth April then” next, at the 1 
dueliing- houfe of Nicholas Precdonria in Thetford. 7 
There are no other entries in the court-rolls of Senke 8 
ham Prior ſave as above; and you will pleaſe to obſerve, 
- thaf the plaintiffs are the lords of that manor, and that 
the bill in this cojꝗ.t is brought for-walte committed 'on— 
ſaid copyhold premiſes, which among others are affigned> - TY 
to Thomas Warren, by. 8 indenture of ith and 
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BS Thomas Watrenz*the defendant's brsther, to ſell?  - rt, 7 


rthwith ;; but he has not proceeded the ſale thereof, 5 
| though ten years haye.fince. clapſed..;, ..... ...-. * 
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Whether the Rte” leaſe of 12th: anuary . e 


1, which was calculated to give nreference t parti- 
| culatioreditors' in preſudice to all o eteg enn defeat the 
plaintiffs of their poſſeſſion, under the eſttation, of all 
or any, and which of the .premiſes in ' queſtion}: and, 
Whether the ſequeſtration does or can put any ſtop to the 
So on of that power veſted in Thomas Warren (as at- 


of Brittain 5 to ſurrender the fame 992 any ; 
ny e ſhall ſee fitting ? 5 
pe THE validity. of the Frey of. the, 3 N þ 1 Opinion of 


Theugb che debts, are due, yet the conveyance was by 
- Covi. with intent to. defęat the plaintiffs, who. then had. 
got an ordert to have, the iſſues taken 2 as confeſſed, and to? 
favour Britain, Warren, it may be decmed fraudulent . 
and voi, But a8 t this, no caſe is. ſtated. So far as 
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= _ © - tiff, as being lords of the Manor. S it they — — — 
=: 83 forfcited-om:actount of the waſte done. Tthink acbört 
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© ney reported dn je, Tineune to think, too, that. a Fours, | 
=> ? 2 would f not. compel them to admit n ſurren- 
3 == . until they have received batisfscti sn. 
5 © Buy under the ſequeſtration the phaintit's e Coe” 
mies te the pros; and therefore 1 chin, they thould L, 
=: - mk thoſe. who, claim under he gene. of t. r 
5 | count bey fire: — the 9 by the ſug dee 
=_—  _ of 1744; receive the rents amd profits, if he Has never. 
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Cn 3 admits the title of the defendant tobe Rill 2 3 
copyhaldtrs and may amount tos waiver ofthe forfcizure, Þ@ 

may right-to:pracced-for-a ſeizure), yet I am 3 
oplkidn; that in ae . a8 attorney to Brittain War- . io var 8 155 
Few ſhould offer to, ſurrender the lands (by virtue of the [ow 1 099 = 
dete of January; 1744) to the uſe of another. pern, in 
- a tUfeat the ſequeſtration, the lords af the-manor ._ Ew 4 7 ol 
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cay, and be in a very ruinous condition, who refuſes to 
repair the ſame. Is there any and what 'remedy-for the 
preſent owner to take to oblige | ſaid Oſtler, or the execu- 
tors of the termor for life, to repair ſaid . | 
ee and rebuild the houſes N N e 


1 3 
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1 THINK, Offler; was tenant for a year certain, TY 25 


1 


tb commencement of eyery new year, and could! not be 
ejected till the end ef tho peat and aber ee le no- 
S 01 velfer bra! Saad big Wola: , 


* 


If Offler, was by contract ö 


'repair ds Haigh, ind . . 
"them to. go to decay and 


7 4 become ruinous, an action may be brought againſt him 
3 © bes wi e e and aft mr. r 


' BB the tenant for life was puniſhed for waſte, the preſent  * 
_ owner has his remedy againſt her repreſentative ; but if 

the premiſes were ſo much out of repair as ſtated, and 
that ſome: _ MEA! were aQua 3 down, it 
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By a marriage viſcount F: airfax then the honou le Charles Fa alr- 


, eld.) with the honourable Mary Fajrfax,' only child 


term de 


hundred y n of dame Mary Hungate, ſeveral manors and lands. inthe | 


n county of Vork were limited and aſſufed, as to part 


truſtees for thereof, to the uſe of Thomas duke of Norfolk and fir 


raifing 


do. William Fowles baronet, their executors, adminiſtrators, 


- nance-money and aſſigns, for the term of ninety-ninc yeats, to com- 


for younger mence from the marriage, if lord Fairfax and the ſaid 
children ; with 


— 5 raiſe and pay the yearly ſum of 100l. during the joint 


ſame term af- lives of the ſaid lord Fairfax and Mary Fairfax, for the 


rer the ſaid ſeparate uſe of the ſaid Mary; and after payment of the 


portions and 


maintenances, {aid annual ſum of 100l. and the ſaid truſtees charges, to 
and the coſts permit lord Fairfax, during the continuance of the ſaid 


AED upon term, to take the reſidue of the rents, iſſues, and profits, 
mould be raic. of the premiſes, over and above the ſaid 100l. per annum, 


ed. — Mr. Wil. as the ſame ſhould become payable, and the a 
braham's — aforeſaid, to his own uſe. 


nion, Whether 


as the truſts of And as for and concerning the 3 of the pre- 


this term never Miſes compriſed in that term, and the reſidue of the ſaid 


took effect, the manors and lands, to the uſe of lord Fairfax for life, 


_ by vi vill without impeachment of waſte, with remainder to truſtees 


= ſach provi- during his life to preſerve contingent uſes; and after his 
5 RT 


deceaſe (ſubject to a -rent-charge of 500], to be iſſuing 
out of part of the premiſes for the ſaid Mary Fairfax) 
to the uſe of Humphrey Weld, cſq. and the ſaid fir 


figns, for the term of one hundred years, to commence 
from the death of lord Fairfax, without impeachment of 
waſte; and after the expiration, or other ſooner determi- 


ſon of lord Fairfax on the body of the ſaid Mary Fairfax 
to be begotten ſucceſſively in tail male; and for want of 
ſuch iſſue, to the uſe of the ſaid duke of Norfolk and fir | 
i; William Fowles, their executors, adminiſtrators, and aſ- 
Aspen for he term of five * years from thenceforth 
next 


10 M t 


Willam Fowles, their executors, adminiſtrators, and aſ - 


Mary Fairfax ſhould jointly ſo long live, upon truſt to 


N 


nation, of that term, to the uſe of the firſt and rar? other - 
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next enſuing without impeachment of waſte, 


tenance of ſuch 


he and they ſhould attain the a 
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verfion in fee to ford Fairfax, END 
And the ſaid term of one hundred years was limited to 


the truſtees upon truſt, that in caſe ord Fairfax ſhould, 
ut the time of his death, have an eldeſt ſon living by him 


. . Fairfax, "ond Allo 


that then the triiftees ſhould, after the death of lord Fairfax 
and not before, leyy and raiſe, for the portions and main- 
ce c younger children the ſums following; viz: 
for the younger ſons of lord Fairfax on the body of 'the'fait 


» 


Mary Fairfax to be begotten, the annual ſum of 1ool. 


a year for each younger ſon düring his life, to be paid 


— 1 


half-yearly ;'the firlf payment to be made to each ſon aſter 


1 . #* 1 : 4,7 S „ 
ge of twenty-one'; or Th 


lieu thereof, at the election of ford Fairfax, the ſum of 


1000l. a. piece to each younger fon; to be paid at Nis and 


their reſpeRive ages of twenty-one, if lord Fairfax thould 
be then dead: and upon further truſt, that in caſe there 


| ſhould be ſuch eldeſt fon, that the truſtees ſhould levy and 


raiſe for the daughters of lord: Fairfax on the body of the 


Lad Mary Faitfax to be begdtren, the portions and ſums 
after mentioned, viz. if there Hould he one ſuch daughter 


only, then the ſum of 5000]; Thovl'be raiſed and paid to 


fuch 6nly daughter 5 and if there Thbuſd be more than one 
ſuch daughter, then the ſum of 6000. ſhould be raiſed and 


- 


paid to ſuch daughters, equally divided between them, 
ſhare and ſhare alike'; the ſaidreſpeEive ſnmnsofgoo00]. and 
Socol. td be payable and paid to the ſaid daughter or 
daughters at Hex or their teſpective age or ages of eighteen, 

death of lord Fairfax, with legal intereſt ater fig death, 


or days of mitrriage, which \ſhoyld'next ha 


till the ſaid reſpeRtive portion of * portions ſhould bepmie 


as 


due and payable, and if it "ſhould. happen that the fald 
daughter or daughters ſhould have attainedtheir reſpective 


ages of eighteen, or be married, in the life-time of lord 


Fairfax, then the ſaid portions ſhould be paid within three 
_ calendar momths after the death of lord Fairfax * and upon 
further truſt, that the truſtees Taiſe ſuch yearly ſums for 


the maintenance of the faid younger ſons and daughters, 


until their-annuitics'and portions become payable, as the 
ſaid dame Mary Hongate and lord” Fairfax; and the 
ſurvivor of them ſhould direct or appoint : and upon 


further truſt, after raifing the ſaid annual ſums, (portions, 


and maintenances, and ſuch charges and expences as the 
. N 
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„ ys array be paya 


| TERMS or YEARS. 


5 truſtees jd be put to. by. reaſon of the truſts ther | 
in e = the Gum of * AR ee 


Ceaſe. 
Andi it was declared th 
years was limited to the 
Fowles, their executors, 


adminiſtrators, and aligns, 


eſt, in caſe there:ſhould: be a failure of iſſue. male 4; 1 75 


Faitfax on the body of the faid Mary Fares "lawfully: to be 
begotten, or being ſuch iſſue male all of them ſhould 


8 P to. die without iflue; male before any of them 


tained the ageof twenty-one, and that lordFairfaxſhould 
have one or more daughter 55 daughters by him an the 
faid Mary Fairfax to be begotten, either born in his 1 


0 1 5 or after his death, that then the ſaid truſtees ſnould, 
alter the death of lord Fairfax without iſſue male 2s. 
e and not before, raiſe, leyy, and pay, ſuch ſum 


and ſums of money for the portion or portions for f ſuch 


„ daughter and daughters, and her and their A mainte- 


nance, till ſuch: portion or portions ſhould. be due and 
payable as afore - mentioned, viz · in caſe there ſhould. be 
but one ſuch daughter, and no, more, then ſuch onl 
daughter ſhould have 6000. for her portion; and in 
there ſhould be two or more ſuch 8 2 then ſuch 
two; or; more daughters... ſhould. have. + for. their 
| portions, equally; to be divided between. them, ſharc and 
| | xt. 7d and to be payable and paid e hter 
and W at her and their ſeveral and reſ Aire age 


og egges of Fe deer i: day or. days of marriage, 


which ſhould firſt happen after the commencement of the 
ſaid term: and i in calc. there ſhould be one ſuch pac 
and no more, then ſuch only ng ſhould: bave: the 

yearly ſum. of 40l, for her yearly maintenance till 


_ attained the age of cine; 3 and from and after the.age of 


- twelye, then ſuch only daughter ſhould have the yearly 
ſum of 120l. till her 66 5 became due and payable, 
aud be raiſed and paid: and in caſe there ſhould be two or 
| — ſuch daughters, then each. and every ſuch daughters 
ſhould have the yearly. ſum of 3ol.. a-picce. for. their 
maintenance till their 7 9 05 ages of twelve; and from 
thence, each daughter ſh ould, have the yearly, ſum 


able and be raiſed and paid; the ſaid ſeveral annual ſums 
| ble and be paid at Michaclmas 
and Lad ST y equal portions ; the firſt payment to 

begin ane, 1 c at ſuch of * faid Feaſts as Hor next 
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of 60l. 
till their reſpeQive portions ſhould, become due due and pay- 


era 


ſame term. And if it ſhould happei that the 8 ſhould be | 


4 4 


ſeveral ſons (who dicd.in their infancy nnmarried);.and.; 


ter. Elizabeth being at that time under the age of 


on 


TERMS of is” 


eighteen, the ſum'of 4000l. (other [ 
money) was agreed to be inveſted'i 
South Sea Annuities, in.the names of fir 


the Fd py of Old 


in truſt for ſuch perſon and perſons as, by virtue of and 
under the truſts of the ſaid term of five hundred years, 
ſhould be then entitled to the ſame.” And the faid ſir 


| William Fowles the fon did, on the-/14th of April 1550, 


at the requeſt, and by and with the conſent and direction 
of lord Fairfax andthe faid Anne Fairfax, bargain, fell and 
affign' to the ſaid Alexander | Hamilton, the lands Which 
had been agreed to be purchaſed of lord Fairfax, to hold 
to the ſaid Hamilton, his executors, adminiftrators, and 
aſſig igns, for the reſidue then to come and uner pired of the” 
ſaid term of five hundred years, in truſt fox the purchaſers, . 
their heirs and allgns, and to attend the ee, 
of the ſaid premiſes. e e eee 
And the wy nr ry 
the purchaſe of 3 58. Old South Sex Arinuit 5 


— ff the names of the ſaid fir William Foley and A exander . , 


Tamiſton. 1 YI 


he ſaid Elizabeth Fats died. this = of Tine 


„before ſhe attained her age of eighteen; and 


Kon Fairfax being minded and 'defirous that the ſaid 


2 oy a and . that he * the fame'i 978 


Anuuity Stock ſhould be transferred and made over to the 


faid Anne Fairfax in ſatisfaction of the remaining part . 
of the ſaid ſum of 8oool. which ſhe was become entitled to 
by virtueof thetruſtsof the ſaid term of 'fivehundred years, / 


the ſaid fir William Fowles and Alexander Hamilton did 


therefore, on the th of September 1 554, by lord Fairfax's 


direction, transfer the ſaid 38211. 55. Annuity Stockto the 
ſaid Anne Fairfax; and the faid Anne Fairfax did, by an 


indenture dated the ſaid 4th day of September 17535 


ful 
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art of the purchaſe- | 


illiam Fowles, 
hart. (the fon and executor of the aforeſaid fir Williant 
Fowles, who had ſurvived the ſaid duke of Norfolk, and 
Was then dead), and of Alexander: Hamilton, gentleman, D 
upon truft to permit the intereſt and dividends thereof 
to be Teceived by lord Fairfax during his life; and imme- 
_ diately after his deceaſe, then to ſtand poſſeſſed of and 
intereſted in the ſaid 4000l. and the Intereſt and dividends. 
thereof upon the truſts following, *viz. in' caſe the ſaid” 
Elizabeth ſhould live to attain th b age of eighteen or be 
married, then in truſt for her executors, adminiſtrators, 
 ahd affigns; dot | in caſe he ſhould die under the age 0 
twWent one, and without having been married, then 
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full cecompence and ſatisfad ion of and ſot ber remaining 
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| begotten on the body of the ſaid an 6 lady Fairfax 


by the truſts of the ſaid term of five hundred, years, and 
every part thereof; and of and from all and every or any 
other ſum or ſums of money which ſhe the ſaid Anne 
Fairfax was or might or could, at any time or times there- 
after, be entitled to, by virtue of ia reſpect of the ſaid 


Jaſt-mentioned term, or the truſts thereof. 


* 5 


The term of ninety - nine years, created by the ſettlement | 


of the gth May 1722, is conceived to have determined on 
lady Fairfax's death; and as to the two other terms of 
one hundred years and five hundred years, as there is a 
failure of iſſue male of the marriage, and that the ſaid 
Anne Fairfax has in the life-time of her father been paid 
and fatisfied the ſum of 8oool. provided for the daughters 
of the ſaid lord Fairfax begotten on the body of the ſaid 
Mary lady Fairfax by virtue of the truſts of the ſaid term 
of five hundred years; and has by the ſaid deed of the 
4th September 1753, releaſed and diſcharged the manors 
and lands compriſed in that term of and from the ſaid 


7 


— 


principal ſum of 800ol; provided for the daughters of the 


Fairfax by the truſts of that term; and of and from all 
other ſum of ſums which ſhe was or might or could, at any 
time of times thereafter, be entitled to, by virtue or in 


reſpect of the fame term or the truſts thereof: 


* * ” 


Whether either of the ſaid terms of one hundred _ 


years and five hundred years are nom ſubſiſting, or ein N 


any way ariſe? and in caſe lord Fairfax was non to ſell 
any part of the eſtate compriſed in thoſe terms, Whether 
he could reaſonably require, or, Would it be of any avail | 
to him to have an aſſignment of the ſaid terms, or either 
of them, from the preſent fir William Fowles (in whom 
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n are wad veſted; by His father raving be 


mr. Weid and che duke of Norfolk) in order to rotect 


His putchaſe? and in caſe fir William Fowles ſhould, 


for the ſatisfaction of a purchaſer, execute an affignment 


of hot h ore ither of thoſe. n Would the laid f br ENT 
nam be ſafe in ſo doing PN 27 


57 "THOUGH a an- vg of F freehold: eannot 55 ds: to 
ceaſe bythe dire&ion of the parties in a conveyance, but 


-Ifiblt be taken from the party in whom it is veſted by the 


: ſame or the like means as it came to him, yet it is otherwiſe 


in "conveyancing, has for many years laſt paſt (in order to 
prevent the difficulties which often attend the procurement 
=: terms of years to be aſſigned) deelared truſt terms to 
_ ecaſe upon the performance of the truſts. This is done 
with regard to the term' of five hundred years. And if 
the truſts of this term are fully. executed, then 15 think, 
that it is not now ſubſiſting, nor can any ways ariſe, in 
regard it does not exiſt, but is abſolutely extinguiſhed⸗ and 


gone as ik it had. never exiſted: and. therefore, if lord 


Fairfax was now to ſell any part of the eſtate compriſed 
in this term, a purchaſer could not reaſonably, I think, 
require, nor would it be of any avail to him to have an 


affignment of it; for as to the term of five hundred years, 


I think. the 1 1 of it are fully performed; and this 
appears from the inſtruments above mentioned: ſo that 
this term, by the direction of the conveyance, is clearly 
ckaſed and extinQ.” But as to the term of one hundred 


. 


Jr! have ſome. doubt... The one. hundred years term 
Vas ereated for the raiſing portions and maintenances 


in) the caſe of a term of years; for that may be made to 
ceaſe abſolutely: by the CONVEY Ence: itſelf, upon the per- 
| Frm of any previous act; and therefore the practice 


for younger children of the marriage, in caſe there was 
An deft fon living at the time of the death of lord Fairfax. 
. wird is s 250 8! is no, fon z fo that & OTF: Font 


TEC 
rm 


on which this truſt is to venoms elif cance happen; 

for there cannot be an eldeſt fon and younger child or 
children. However, the deed does not ditect the ceaſing 
of the term by a proviſo, as in the caſe of the other term; 
but declares that it was upon this further truſt, that after 
Taiſing the portions and maintenances, and the truſtees 
charges, then the ſaid term of one hundred years to ceaſe; 
which is impoſſible upon the events that have hay 


1 


I am therefore afraid, that this term, which 1 think did 


exiſt, has not ceaſed; and therefore, upon a purchaſe off 5 


* 


theſe lands, I think that the purchaſer may well e an 
.afignment of the remainder of this term of years to a 


truſtee to attend the inheritance: And I think that as For 


truſts of it are capable of being performed, the truſtee 4 
ee the term as lord Fair fax ſhall direct. 
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THE pariſhioners of A. preſcribe in the modus dci mand 
The pariſbion- following, to pay to the parſon two ſhillings in the 
ers of 4. hav- pounch rent only, without deduction for any taxes or other 
ing, for a great outgoingschargeable uponthe lands, or upon the perſon in 1 
f 


| = og reſpe of his lands (but ſome of the farmers, by contra 
_ pound-rate asz With their landlords, bear only part of the ſaid two. ſhil. 1 
_ inficn inge per pound,” and the landlord the reſidue), in full of f 
See Ebe- all manner of tithes whatſoever happening, growing, or .* 
ſhire's Opiai- ariſing yearly upon their reſpective lands within the fad 
RL ⁵¼ 
| Oc RY By a terrier found and returned into the Conſiſtory 
cient evidence Court of Lincoln (as it is conceived upon a Viſitation) in 
of the latter 1637, it was found that then the rector had full tithes in 
reg 1 kind of every thing within the ſaid pariſh'; and that the | 
overturnthe faid pariſh did then (and ſo it does now) conſiſt of inelo- - 
— ſure and a great wy of heath ground, on which not only LO 
ere grow confiderable and large crops of corn yearly, but alſo 
Pn." ro bred great numbers of Ne wad Goes tools of ſheep : 
1. Gare. If the exceſs of the modus be not an evidence againſt © *" 
=: it ? but if it be not, Whether the terrier found in 1637 0 
. will not be an evidence to deſtroy the modus ? 4 h 
. Ger. Admit it will not, if the parſon can prove that by 2 
—_— | agreement between the landlord and tenant to defraud the £=| .. 
—_ parſon, a leſs rent is reſerved than is really paid, or other 
=- covin made uſe of to the ſame purpoſe, Shall not the par- 
=: - fon have relief in a court of equity or court ſpiritual, or | *+P 
„ both or either ? or, What remedy is there ? and, May 0 
not the pariſhioners not parties to the ſuit lawfully main- 
tain a ſuit brought againſt any one of them? and, Which | ? 
will be the beſt method to ſue for the tithes in kind; .1 


— 


2 R ET 2 —— C 
. \ b = =_ 


whether in court ſpiritual or a court of equity? _ 15 


Anfwer to. I think, the terrier in 1637 is a ſtrong evidence that || P 
Ae 8 tithe in kind is due in this place: beſides, this payment is 
8 An itſalf fo be conſidered only as à temporary agreement 

5 ) wo uf 


* 
iX 


rerims. ff. 


or compoſition, » and is void as F modus to e tithes 
FW 20 | in kind. 


1THNK, it is bag adviſcabe for the fark Do er 


: nibit his bill in the exchequer, to. have an account. of cond Quare. 
, , WH. tithes in kind, and therein to take notice of the pretence 
8 2 of a modus ſet up of late years, and, under colour there- 
de of, of the fraudulent underband agreement. Tf the mb= - 
other if Aus be ſet up. throughout the. Pariſh, | no 'pariſhioner « pin - - ! 
on in be a witneſs ; but if the parſon ſue one or more of them, : 5 
2 the others may lawfully aſſiſt and maintain him or. them . 
all of ſo ſued, becauſe they may be affe ed fg the event of the | 
gy of ſuit againſt the other pariſhioners. | 5 
e babe 17, >: 10. cnronyas: 
tory 
n) in ; 3 1 
es in e N 
t the 
1. Ca 2. 
only Let: B. 2 an uplaud Peg, one-third part whereof is 
t alſo in tillage, the corn tithe whereof i 1s taken by the im- Mr. Wiursa- 
heep | propriat ors, and upon the other part of the farm! ſe keeps HAM's Ori N- 
| milch cows, part whereof he ſuckles, and part he makes a a 5 
ast uſe of for butter and cheeſe. Ke”, 
1637 He likewiſe rents two marſhes at a rack-rent, of which ment tage and 
"5 he ploughs no part, but keeps a part for e ſtock, Sy 
it by and other irt, -for a fatt ing flock.  _ 3 — 
the N. B. IT was never "known that the vicarial. tithe was 
ther | taken in kind in this pariſh, but has always been by way 
par- of .campoſition ;.and. the marſh land, where no part *. 2 
„ or plodghed, has generally been compounded. at the liste e 
May two fl illin 190 in the poun but the marſh lands being liable 
„ be overflowed by the falt water, the rent has been 1 


eh varied, and the tithe varied in proportion. Paft of the 
. Nock i is kept three years. upon the marſhes before they are 
| fatted, which renders it impoſſible to account PA FF 
„ produce. As to the upland farms, where ohe; third is 
Z ploughed, it has been a general cuſtom to pay the vicar, 
that 5 
5 y way of compoſition, eighteen pence in the pound, and 
nt is none known to exceed” that rate. However, keen IP. 
nent I. to op wn, or * tithe wle de 


n 
n 1 
1 


Tr HES. 
8 TT S 1 A B. ſhall account, 7 and. 5 the 
tenth penny for the real produce of the farm; ; which. is J 
| — on never to be done any where. 
il . NoTz, No vicarial tithe was ever known to "TO taken f 
I] in kind in this pari , , through pretence of any certain 4 
til | ! in lieu thereof. : 
{| 1 Det . "WHETHER can the vicar refaſe to take the rithe: milk, 
Wl | calf; and lamb, in kind, as they become due? or, Wbe. | 
Fl ther muſt he come to the field to take tithe milk? or, 5 
Ii! uſt A. B. be obliged to drive the cows to any Pparticu- 75 
I "ar" place to milky 1 in Hawn for: the vicar to take tithe : 
i | milk in kind 15 . rg : 
ll | Anſwer. "THE vicar can n demand wid legally but his tithe 5 
i 7 = milk, calf, and lamb, in kind, as they become due, and 
. 3 cannot 11 197 * the tenth of the net e ory the Fen, 
a 8 ö far 1 3 N | e | 7 | Lf 
I THINK, that the tithe of milk is a at the place 
| where it 18 milked, unleſs there is a euſtom, time out of 4 
, mind, to bring it to the church, or to the parſonage- 5 
3 houſe and when the pariſhioner has milked his cows, BY 
2 Cv he muſt ſet out the parſon” s tenth part in fome pan or . 
n veſſel for the parſon, and is N no een to take 
. 9 5 "m_ further care of 1 it e . 25 
EY a Ca the vicar. obige A. B. to renter an account 155 | L 
e ee be makesof calves, butter, cheeſe, and lambs, and to pay ſl -- 
en . him a tenth penny of the money he ſells them for? „ 
Anſwer, | 1 THINK clearly that he cannot 3. for a conſiderable iN © 
pen. of the value of butter and cheeſe is by the manufac- | 
© turing of the milk: and Trhink, that the parſon is not 8 
entitled to the tenth Pars of the value SE) the PONY s «7 
3: 4 "Chet "the vieat lekole to accept two o ſhillings i in \ the 


bond for. tithe of herbage ? or, By what other method 
can he oblige A. B. to pay tithe of the marſh lands | 


— "74 THINK, that as the Hike of herbage cannot be paid | 
| | lion Fg as two. OR 


: 7 . 5 
en < 
— 3 £ 2 5 5 Y F 
— L 


_ TITHES,. 


the 0 3 of the yearly value of the lands whit: are 
ch is 3 with barren 212 * cattle, and no more. : 
akon Lincoln's. Inns . 55 . WILBRAHAM. | 
rtain . "November 2 25. 1739. 26 . 1 Gs Ft TE Oe OH. 
nilk; He . 15 25 „ ho + 3 
V he. 75 60 
ticu- he > 7 | 
tithe N R. Wis is vicar of Cane inthe 1 n Carr 3 3. 20 
we 7 in which pariſh there are great quantity of marſh Mr. Wir Sa- 
DE "as Well as upland, upon which'barren and alſo profitable 5 1 
tithe cattle have been paſtured promiſcuouſly, ſome part of the the like Queſ- - } 
and year upon the marſh, and in other part of the year upon tion. 
PS the upland; and the' vicar has uſually compounded with __ 
fihe Mb 
= i the occupiers for ſome time paſt for the tithe of ſuch ba- 
reo, and the titheable matters arifing from ſuch profit= - | 
place able cattle, at the rate of one ſhilling and fixpence yearly 
1 00 for every acre of ſuch upland, and two ſhillings an acre 
if for the marſh land, according to the rents paid for ſuch : 
1age- lands reſpeQively ; and amongſt theſe is one mr. Sly, 
ows, : with whom W. has thus compoundcd : but this payment 
"or not being near the value of his tithes, and there being no 
AD 4 33 that this payment can be eſtabliſhed as a modus, 
8 being only a modern compoſition made with the vicars 
2 from time to time, and not always paid at the rate afore- 
n ſaid, according to the rent of the lands, particulatly the 


| marſh lands, V. therefore defires to know, _ 

N Wär tithes are to be paid for ſuch cattle ſo agiſted as 

| aforeſaid, part whereof conſiſt of ſheep, from whence the 
. occupier has wool, and lamb, and alſo of milch cows and 


* * : Z 
* 
- 
I, Quære. 
+ N 


I, 
} 


e 


other profitable cattle, as well as unprofitable; cattle ? and, 

ufac- In what manner is the tithe 2giſtment of the barren cattle 
not Payable, whether according to the value of the + er 
ner's bor the rent of the land? or, How otherwiſe * 
555 - As this la d has been agiſted by a mixed el park 'of 
the i which is liable to the payment of tithe herbage, and the 
thod other part exempted, the paſtor cannot claim his tithe by 
A the value or rent of the land: but the courſe of the court 

14 of exchequer has been, in thoſe caſes, for the officer of © 
paid 


"the" CORTE 1 to take an account of the value of the agiſtment | 
ings, „„ N 5 5 e 


doin — Me pales... 


s "the METER ER 1 to | 8 the parſon t t . 
e rt of ſuch ſum. As to the profitable cattle, as 
"cows which yield milk, and calves, or flitep which yield 
| ithe wool, and perhaps lambs, and as'to'all cattle re: ed 
for the pail and plough—all theſe, I think, are OY : 
7 n from the payment of tithe berbage. = 
Sor rome the payment of two ſhillings in ha 3 85 


; 0 3 could- 15 1 . as. e reſpeR of the marſh Bo 
c N . tithe | 6 tine 1 


. 


cows, during, t 
they 01 5 al on: — ot br land reed and, Is not the = 
2 [tithe , and la yes.yeancd and 


g- wo = ng UK payee N the 
; 1 | r - 


"x PAY MENT of tas Kida! TH thi Th "has . * 


5 2118 5 « N 5 
e dus; for if the ED was. ; fed by unprofitable N 


..cattle only, it is the reQor's due of common right, that 1 Is, 
by the general law of the kingdom: for this, that is two | 
|  thillings'i in the pound, according to the rent of the land, 
8 is the meaſure by. which tithe in ſuch caſe i is payable. 2 
And I think, that the ſum: is too large to be ſupported to 
=_ de a mad, and muſt be taken only to be a'compoſition ; 5 
S ſuch compoſition, I ſuppoſe, has always. extended'to 
=_ :-- Ys all f 0 of tithes that ariſe from the cattle fed on | theſe | 
mars ſh lande, 25 well as to the tithe herbage: but if cattle 
| ſometimes fed on this marſh land, and ſometimes upon 
> + as upland, produce any titheable matter, as calves, milk, | 


- lamb, wool, &c. during ſuch time as they are fec ed upon 8 
oy . the volande, then I think that ſuch tithes will be r 


- ack; 


*; 7 Ei, TY 5 5 s 


= 

- 
ls, 
2 * 


. . 95 ren 4 PET „ 
T _ _— i f .% mr F - = 
— — — . — — LE c 


n Ln RT HH 65k ee 

a A „ 3 
yment of tithe nk and lamb. js. LOS SE 
ha lambs ner. four, or : fix" months 3 pf payment 3 
before he ſells them, by which means the-reQat uſually a the wool IN 
loſes the para . e af 0 lanibs during ing the 19thof 3 
Zo laid time. ag e e bay 2: July, and the = 
| ing 8 Bali a * before be ſells Sail er < Opi — 
15 Perrot aud Mr. Wilbtaham, in what manner tithe is payable for he herbage. of 
| Hee hase ducing e e Hy en Donth ag bas 


Wrkgnnt the rector is entitled to 3 of the Quare, © 
5, Or. increaſe in "the value f thoſe fambs,” or the" 
herbage of the End Buring th the ſaid term? IN 5 5 : 5 


2 at 
- 
2 
ON MAI gd 288 r 
n 2 8 a 7 
———— —-— — — Poe 


en en SET 10720 03 165705 459 


1 THINK, from the time ah inal become e eagle [Opinion of. 
| tithe herbage is 33 05 for yak . 


OS er 
Fl 2. OY 


! 8 wind. + 


One 23, N GEO... eo. 


1 1488 


A8 theſe. lambs are "fold i in BE caſe] before they ate Opinion xe 
clipped, they would yield no ſort of tithe unleſs they paid Mir. Wilkes. = 
ans iſtment tithe; and therefore T e that an agil. 

ment tithe i is. in this dale due to the parſon for they He. 


29 Le * . 7% = A | _ 1 T4 5 | 
to him barren an e cattle.” 1 3 l 
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V EFEND ANT'S Ch i eee „ 

T HE plaintiff 15 and has been for 8 years zd pet, c 5 
* 


I rcQtor of Paulerffi eds in the county of Northamp. A 
ton 97,00, as ſich, entitled to tithes'of Corp, rain, np, 


SN at * 21 ity 185 £21 Wo +2, * l 200 N + 30 1 >, 2 


* nn I | 
erempt 1 


8 * 


5 : * diſparked. n Poole's Opinion, Whether theſe 2 
the payment of tithe ; aud whether, if pn, BE are Tables to the yu 5 
| ka ent Whnd, * cultivated een en a ths 


» — 


80 *. bet 


EC, fol Which plaintiff is entitled, according to ſaid ancient 


1 and a in hole proper kind, FEY Ge" A "Ia 


| calyed in. the pariſh, every tenth calf; or if but ſeven, 
49 to the ſeventh calf; and for tithe lamb, eighteen pence. 
* _*  ferveveryulamby and by cuſtom time immemorial, to 


nn + Rwotpence halfpenny a cow yearl and every year, for 

= 333 7 ererp oon depafred within 42 1210 pariſn of Pale. 

ud met 1 „por inſtead and in lieu of tithe mik 
5 * 2 15 A r from Ladyday 1751 to Ladyday 1752 Jfablanc. 
239 5n* ,v rented and occupied two ſeveral cloſes of paſture in'Pauler-: 
- 1. Tppty-aforefaid,..called-Foxhole's and Hoberaft's Cloſes, . 


* W 


bo! e upon which defendant depaſtured eight cows that year; 
and on defendant's wife's ſettling acecunt with plaintiff, 
Paid him twenty pence for the tithes thereof, being two- 

pence half penny per cow ;; and plaintiff gave defendant” "I 


* 28 Ss © 


"FIGS 


E a receipt in full for the tithes for that year, (The 


| receipt appears to be for one ſhilling and nine-pencs only. 
is ata'q Vids copy of plaint iff's receipt for ſame.).- HRT I 


; "M1 FF from Ladyda 1752 40 Ladyday. 1 53  defen- 
SY = rented and occup 180 1152 feveral eloſes of paſture i in 


raft's, 


5 b called 7 the ſeveral names of Hob. 
„ Cook's Hollow craft s, Roſe Cloſe, Wills's and 


ben de ” Cloſes; all which (except the two laſt Cloſes)he 


en . 
fall for the tithe hay thereof (as agreed) for that year; and 


Plat 
7 cel pt). And defendant kept and depa flyred nine cows on. 
the Mid premiſes from Ladyday 1752 to Ladyday 1753» 


8 


cuſtom, to one ſhilling and ten-pence halfpenny, being 

| two-pence halfpenny per cow, for and in ſieu of tithe 
mix of ſaid cows ; which defendant tendered and offered 
to pay plaintiff at the time he paid him ſaid two pound for 
the hay tithe: but plaintiff refuſed to take it. (No one 
= Fend at time of this tender but p i and defendant.) 
Tua from Ladyda 53 to adyday 1754, defen- 
dant continued to held 250 coupy the ſaid ſeveral Cloſes 


which he held in the year preceding ; z mowed the Cloſes | 
"called Foxholes', Hollowcraft's; Cook's,”and Roſe Cloſes; 


: $142 grazed» Wills's Cloſe, Hoberal' and -Ratley' 834 „ 


5 5 


e ahi FH c depaſtured. nine "ih on if "this year ;. for which 


8 
2 2 by is entitled to one illi ing anc eee halfpenny, 


| | Zo 
3 s 172 


TN 


* 


in: Hated and mowed, and paid the plaintiff two pound in 
it gare him rec igt accordingly... (F;de copy of fe- 


N ing. 25 ence halfpenny a cow in lieu of tithe milk of 
de 22 6d cows. 1 defendant agreed with plaintiff for all the 

1 2 x7 nibe of his hay cut this year for the ſum of twenty-two | 
7 > 40 3 * 8 1 3 which. We ſome 1 85 TE 

1 | ; akte r 
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n 4 
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„ ? 80 
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| fa nine cows 2 hs erent: ee oY Hint 15 
cholerie) fell into a violent Paten, and, alter 
many, wrathful expreſſions, abſolutely refuſed to take i it. 
1 Drip Axr ſtill continues to rent the ſaid 0 
| Cloſes, And has paid the plaintiff for his tithe of hay this 
fear, as by agreement, t irry-t three or thirty - four ſnil- 
ſings; keeps ten 4 255 this patho ſeventeen e ang 
85 bad one fatnb. 1 655 7 
Norg, "Taz two Cloſes] in b Get iabe bn called 5 
Cook's and Hollowcraft's, are the eſtate of the duke of 
Grafton, and rented of his Grace by defendant; and four 
| of the other Cloſes, VIZ. Foxhole's, Wills's, Ratley's, 
and Hobcraft's, are the eſtate” of Thomas Fronſes eld. 
and rented of him by defendant. J 
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Nork, Tus ancient euſtom a paying: ke, pence 
balfpenny a cow in lieu of tithe milk is what plaintiff is 
4 endeayouring to break through, and'to make all occupiers 
"2? land within ſaid parim of Paulerſpury” pay | tithe. 
milk i in kind; by every 8 meal; and to that end re- 


fuſes to accept two-pence halfpenny a cow of defendant We” 5 


for the” years.1752 and 1753, 2 and alſo for” the" tithe of bay 
/ in 175 3s as abovementioned. | 

Ap has brought like aQtions againſt blend fe well as : 
defendant, WES 
Nor, Is Nen plaintiff declares for one and 
four mhillings due for tithe hay, as I underſtand it, for the 
5 1753 and, according'ts « defendant's: account, one 
pound four ſhillings, or one' pound three eg, is what 

is due to plaintiff for the tithe of . in 17 1 

Tn on the 1 ith day of April last, ge ſent to 
_ defendant's houſe, aching him to come and pay his tithes, | 
and that he would have them that day ; but defendant not 
being at home, his wife" acquainted the meſſenger, 
that the next morning her huſband ſhould come and pay 
plaintiff his tithes : bur the meſſenger returned with an, 
that plaintiff inſiſted on immediate payment, and that 
- unleſs ſhe came and paid him, he would ſend for writ im- 

_ mediately:: whereupon ſhe went directly to plaintiff, and 
told him ſhe was come to pay” him his due, and accord- - 
ingly pulled out three pound'fourteen ſhillings, or three 
pound ſeventeen ſhillings, and tendered him the ſame 
. 9 7 5 on” table then * to * Aimee | 

"29 3 | | | three 
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* That, ATE 2 Daniel of Pauler ſpury aforeſaid, be- 
ing alſo faded to on: laintiff-for: tithes, and he: and 


1 efendant being both unable of themſeives to prevail with 
8 * to ſettle accounts and receive their monies, ſaid 
niel paid about twenty pounds into the hands of mr. 
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had got Daniel's and Bedell's money in his pockef, an 
that he deſigned to call at bis e 10 


if. he would take 23 , 0 e aſked him, Wh N 


money he bis opoſed paying. him for defendant; Bedell ? 
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ſign receipts, "be the lame z, to. which plaintiff 2 m. Þ 
-_ ſwered,— & No, damn em, Ell ſue en tor. the devil.” 
And. ſome "few 18, a ter this, mr. Hooker met 


ed, rl pay you all. your demands, what- 
5 cycr they are, for tithes any from him ʒ only: for mr. 
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8 and every tenth. fleece of wool,. . : 
Note, Defendant deps ftured oniy ninecoms—no,othexr, = 


Pm ²˙¹¹wm̃̃b i va REY a ts tn. 
* at 


6 


7 *r 
28 . — 
1 n 1 W 4 + EW 
g 5 1 5 "IPL F 
2 4 "> 


P-Y wh 


ke either N 55 e 


1878 


N 


5 


res Gy Ts 
We 


2% 
Pi. 


1 DO not (ee any eee ee e ME 
arab defe ndant admits there 1s money dus to — — 
tiff on acronnt of tithe hay, and likewiſe for agiſtment, 4 
" atten he cannot prove a legal tender of the moneꝝ due, 5 
Ichink it will be moſk adviſeable for defendant to pa the 
e pound fur H ugs, and what ist due for agiſt ment 
_ actoNing, to the cuſtom, and fo likewiſe. the value of the — 
other tithes retained by him, into.court; but, by the ſtate 3B 


* 
90 
* 

1 ' 
8 


"EY Ines 


; * 
* 
a N 
. pg 
p & 4 
ſr *; 
. F u 
þ 4 
5 7 . 
Ss 4 Þ 
1 ä . | 
* E 4 
5 PS e — 7 
Al \ r 4 
CRESTS K — 
9 PPP ˙—˙—¹M— %⅛˙uüN . .. 
5 
” 


* 17 i 
* = : 
_ ofthis: Caſe, there. does: not appear! to be more due to 1 
1 — oc * 
nen than the above ſum for N and one: _ 1 
. e for iſt N „ | = | 
ry « . 8 We = 
ling ail t 9 5 rhe: 0 N 1 V I 
Tonury 7 226, 17 Xx 

VT 8 *& ; A > ORE as . f - 

* * 1 95 1 4 X14 4 > 5 

1 3 ? : N 4 LS, k& ae 9 8 * 3 8 "2 
F * * * 1 1 2 * . . 4 "Ide 8 — * 8 * 85 = ; 
* * 4 
r . * „ 4 f 3 3 
5 3 . 4 + = * 5 x * 3 #4 * { 
1 7 + * . 
2 5 W e * * 8 17 i: ® 3% 54 . 1 : 
Noo (9 * + - 46.8 4 3 R F 4 85 * 2 7 3 
Fac * ; is 6 75 

* * 1 0 * 3 Ys N 

REST Rey 363 FFC EDA 


* 92 
5 23 
is N 
* . * 
25 $4 if a x 5 5 2 L ws = * * 1 8. * 3 4 N * * 
* £ LS: ws * 2 * 3 * * 4 * 4 RAS * * W — * 5 
* * 
; r 
* 4 iz * * -*; 
% 1 o „ 
8 1 LEY 5 — 
kd 4 8 — * * 
is > * = 1 
8 + 
vs; 8 5 . 
8 ” 
7 


— 5 


1 ; - | * 
155 : 2 {A FS. 0 * : {x g ; PRE; Me 7 
a 2 Tbs 25 *- 1 S ( 2 Ln . "EGAN MEE PS GE WH "+3 V ts 
4 * 3 * A 4: 24 8) a? IF : * F% & 40 * n 2: 9k * 8 4 * * * 5 1 5 1 72 j 
. 5 8 UAV ye. 9 * = 0 TORI xs ON p 3 - : £ : 5 23 0 4 
. 8 8 5 0 = & 1 Wes i OO LY Wes ã 7ð̊̃ EE A Fane. HD og n | 5 
. wm Y Tis: * Le edna nie LIE * e . N | | 5 
2 * P 5 * ? - 1 & 
h 8 0 1 5 7 3 2 TN 125 ; {2 3 
25 ; 3 FY 885 1 A. * 4 * 5015 91 F; a ”E * 5 4 * 


Faber Caſe „ 44IN> abs deer ae 1 5 3 plaintiff 1 
= ſets forth, that he+is-proprictor-of the tithes of Cook 
ET Holloweraft's,, and Foxholes', but is filent as 4 
. Willss Cloſe, Hobcraft's, and Ratley s. 
E- + | PLAINTIFF in 1 19885 the counts ſets forth, er: 
a he is as , proprietor, 0 farmer, or rector, or otherwiſe. 
8 to tithes; but only, that defendant was indebted 
to 118 for certain tithes. FV 
y the ſeveral Cloſes in Ae en eden 
3  Foxholes „Wille s, R atley s, and Hoberaff's, ate all that 
=_ 'e the. trechold of mr. Prowſe, who Gender this ſuit for 
—— . his tenant, foraſmuch' as tele four ſeveral Cloſes never” | 
1 for tithes of auy kind until wirhin eight or ten years 
paſt; and fuch tithes as have been paid for milk have 
been under the general medur or compoſition'3 in let . 8 
the tithes thereof within'the ſaid parim == 
*Tasst four ſeveral Cloſes, which are in Dauer ner Is 
pariſh, were part of the parks called Grafton Park and 
Peoͤotterſpury Park, and have been diſparked more than 
iD „one hundred years ago. They wer granted from the 
>" crown tithe free by king Charles I. in the 19th year of ny 


_ rgign#/ The words of his letters, Pam def tollowz =. 


We Tot. ill. pared J ual parent 10 fro. vocat. ſeu vulgar = 
FF toginit. per nomen de Grafton Parke et e wel 1 
dent imme terras quaſcungue vocat ſeu communiter cagnit. 

deen damen vel nomind de Grafton: Parke et Patterſpury 


1 2 2 : * gs 2 by N : 
d TV 


. 5 Par e, in died com. noftre . Nertham 211 Texts e 15 
—_ RE Rr foe inelllſtun. 1 
ee, aur dedimut et conctſimur" omne et omnims ; 
= . ee mod. generis ſiue Jpectei te en well. 
 ** infra parc. five parc. predidd-. de tempore in Lempus 
— "LI "creſcen. renovan. 22 pertinen. que 4d ms ali uss modo 
9 pe linent gut perti nere debent. 1 
1 E ulteriuſ dedimus ot conceſſimus FR & ab lutam 
. a proteflatem et authoritatem ad bene placitum et voluntatem 
= * ipforum Georgii Strode et Arthuri Duck hered. - | 
ü V ſuor. di i parcand. parc. vel parc. prædici, et 
e premiſs. vel aliquam inde parcell. tam de viridi et 


=_- | © wenatione quam de 'ompibus aliis quibuſcunque ad parc. 
—_— «<< Pertinen. necnon de tempore in tempus in omnibus 
ER” «© can nientibus ee anni nnd! fe proflernand. 
=_ a . omnes et omni me 285 He. Et quod 
—_ - He - 5 8 bene 8 
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5 4 mila aut aliguam inde partem Ve parcellam cum Per ti- 
1 nen. in cultur. vel paſfur. convertere ac redigere, ac eadem 


cli. & in [cher alitat., reaart,, Tetinere.” * FE 1 7 * 5 bo: ' If £7 { 1 ; 1 8 0 ©; 4 
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mt afſign- ſuis in paſtur, five i in cultur. convertere et reli WR x 5 he 
«| amnes- et quaſcungue copiceas boſcos five ſubbuſeos 7 5 . 


7e aut ſuper predift. parc. five parc. terr. et cætera pam] e 
| « per preſentes Juperi us mentionat. for, 4 canceſſ, et guamlibet ny 25 0 . 

eu aliquam 
| eee aligus lenſeruatione jeu” ſenſur. gernim. inde! 


inde partem vel purcell. creſcen. foe exiflen. . e aL I 


£:negnon proditt., parc. et pare. et omnia ct fingula pre, 
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5 Turek parks, by: Teveral meſpe affighments,” are i 
become legally Leſted'! in mr. Prewſe, and ſtill retain the _ 


deſt man livin en the ſame were diſparked. 


| 1 the name of GSraſton park and Potterſpury Park, 5 
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= a common df paſture, profits, commodities,” franchiſes, 
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| , ſoever, to the ſaid park or parks and other the premiſes _ 2 


d all lands whatſoever called or known by the name 5 
e rafton Fa and 1 nf Park, and all and . 
ee ihe” 'meſſuages, houſes, edi frees, daldings - © 


e barns, ſtables, dovehouſes,' gardens, orchards; lands; 


*.tencments, meadows, paſtures, woods underwoods, 


4e liberties, privileges, immunities, and advantages wha | 


0 belonging, or in anywiſe appertaining, „„ 


| 3 reputed, or taken, as part, parcel, or member thereof; 


5 64 hereafter growing, renewing, or coming out of, or upon, 


Grafton aforeſaid; and all and fingular other the meſ- 


** fituate, lying, and being, in Grafton, Potterſpury, 


* and all and all manner of tithes from time to time 
« or within, the faid parks and premiſes, or within +, _ 5 


ce ſuages, lands, and hereditaments, late of the grantor, — 


e Paulerſpury, Aldrington, and Vardley, or in any vg 


| WHETHER mr. Prowſe can ſupport the exemption of :. I . 
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"Whether, he relic if fought _Y proper incor of — 
5 or telieveable only in à court of equity, the plaintiff's 
. Si n e Lect all modug's of, . ak 
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5 FIN | and: the ſaid A. B. ſome years afterwards conveys. the 8 
ſame to D. her ſon, Who * e. liefe any is is 


. 
ory, wi with 1 
ind nom, in the poſſeſſion thereof,. 
© 7, is 1 Note, It is an impropriation. The fai ba id 7 B. at 
chaſes an eſlate the time of the purchaſe was ſeiſed of :the, either. F.C. a 
[ eee 7» and held the ſame by jointure for, life; and on, her 85 
1 payment 7 which was about eighf ſince, the jeinture eftate 
Wo tithes, which 2 * E.'wbois now. e 
= te afterwards f 
A conveys to her” of, PE Fs . 4 0 
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bees for near 
WW forty years po and during 5 ad penny: er demands ti 


the ſon 3 to 8 Rem ts E. the remainder-inan— ; 


8. 


5 relief FARE what a proper defence will afford Nias, - Tf.be 


Fr OP an Pg, in 'C, 5 


= ; BI . 
Fs B. 5 5 1 ; Y 72 4 4 ; " N I * + - $ n ? Thi 2E 
f 2 F 755 4 IE AT NES 92 7 82 ; $ 25 8 . 34 Ge 2 4 ” I; 3 * 4 $1 I 4 4 2 3 , 
P/ on oppo $5 £ EE: 3 


. the ſame; pariſh?-or, Myſt they pay the full tenth, op it 5 
5 kind, þ oy N GT not at ebnet _ | 


8 8 on callam « or rs as Pn Wb ben . 5 


* % 


there 5 n 


. 8 4 a . n id EM 3 ay i ; ; 
i 1 p 25 : 8 bo v4 : 8 — 2» 1 a c 1 : C 4 8 J . 
* 4 f : , 3 1 . 7. + 5 5 5 4 , PEE . g 
i ; . #7 7 F » - -•˙WWV'm WW 3 : ; 9 
Mo : f 95K. e 3 wt . f 8 - 
g * 7:3 a - +» 3 Fr * - : * 3 
% | ; 4 : g 
. s # 1 [1 - a s 


1 A 5 2 25 8 2 8 


"WI; p, ale r the 7 as Tas 3 Rs (by Ms. 


ge th 8 ſame eſtate and alſo the ritkhes of Wilbraham), 


5 1 oh the Hh ine for many years 3 and;” as-miay WP mhene- 
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be very reaforpbly preſumed, did not, during that Sow eſtate of tithes? 


pay tithes for the purchaſed ;eſtate t6 herſelf; neither after ee 
.the., conveyance. thereof made to D. her ſon, did ſhe, Pn ory» 


or — 


_ during her life demand of bim tithes, or ſubje 2 bim to will appear 


"the 155 ment theteok. e from the ſettle- 


"The ſaid E. "who is now ſeilec aud poſſeſſed ofthe n, 
5 "tbe of C. by deſcent as before, hath, ſince the death of 
A. By yearly demanded, and now continues.to demand, 
of D. the tithes of this eltate, or ſome compoſition iniew 
| | ercof. But the faid' D. being executor of the fad 
8 WW: B. and on hef death having" got into his poſſeſſion all 
her papers and books wherein the account of payments 
and compoſition monies for tithes have been uſually en- 
_ "tered, and therein th payment and compoſition mney 
for this eſtate before th ori ginal purchaſe thereof made by 
2. refuſeth: the payment 2 tithes ; well knowing that 
E. will be greatly diſtreſfed thereby, in point of proof of 
Papment of tithes, for Want of theſe papers and books. 
There are ſeveral witneſſes living who can prove 
: "that the ey haxe heard, that the pro E of the eſtate be- 
fore the purchaſe made by A. B. paid tithes for the 8 
and had ſuch a proportion of ede aſſigned and allowed 
© eile e for agiſting the plough beaſt uſed about the, 5 
5 tillage ands. 
Whether upon: che fact af the whole Caſe, the ſaid 
; E2 5 — g- of the ſaid 175 2 of Ay eſtate ? ant, 
r a preſ eri jon only for above forty years, i 
8p 8145 5 b . to 55 cage from payment 357 tithes, 
will be a Sufficient diſcharge _ paytyent, as nd tom- _ 
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8 de by. H ee of the fai eſtate ? ang, Whether e 
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_—— pa e it! Ree EF at unity 3. Ke 45 there 5 


was given an unity of poſſeſſion after ſhe: conveyed: the 
flare to her ſon D.; I therefore think; that E. may, as Woe 

5 * Inpropriate rector, recover the tithes of this land from 1 

3 by a bill in equity ; 5 and the non-payment during the 
dane above · mentioned will not, Weder. bar to 
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85 * What 1 i Vow e vill be ned neceſſary 
V Ame E. to his tithes of this eſtate d no other diſcharges 
5 than as before can be pleaded by D. and, Whether as 
the ſaid E. had no claim to a demand of tithes till after 
the death of A. B. and extinction of her jointure, upon 
| Which the ſame deſcended to F. it will not be ſufficient 
ts prevent any laches in reſpect of time only pleaded to be 
diſcharged ? and, Whether, on proof of the ſertlement 
and the death of A. B. it will not be N ſuſficient-to 
"ſet; aſide ſuch a Wente if pleaded Nie gt Ind 
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5 dale. S 1 Þ This queſtion is in 3 the other ſide; 
bdaut it will be neceſſary, or at leaſt proper, to prove the 

- IM ſettlement, in order to neconnt for he N 34 

2 of poſfeſion. „„ 3 „ 
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Þ © ns. 8985 What method would 52 ig Hat viable for E. to 
= - EF againſt D. for the recovery of the tithes ?. and, 
1 hether it would not be adviſeable for E. as moſt. of his 
FF I | 2 5 witneſſes are old, to eſtabliſh their Or: in ret memo- | 


+ Tram with the utmoſt expedition? 73 
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© 8 ce 7%) equity ; and. in. caſe the. witneſſes. who. can prove . 
8 * ment | wh; tithes before. the: purchaſe: of the ret 


Is k 9 5 4 * 
- o CE - R wy x 1 7 2 . 9%. go 54, 6 2 ON 2 
»* : 2 : 3 : =, +, "py REES 5 5 — . N 8 51 15 l I 
F 5.00 1 5 V It; = > FEY 0 197 7 i 5 7 
” 0 £4 * 
— 1 + a=. 4 . 1 Ny 


. 2 2 5 : \ f 3 2 8 < 4 x - a 2 125 2 25 . $ 3 
. 2 et ES: et N „ I „ OS . . 4 [+ by Tod — . gt N 


* 


4 - 
5 Fx 


re 
ry 


„ res e 
"A 8 e ns; be: proper to file bill mad. 


"and to procure an order upon a N 1 Ie) to  exaroas 


them in berpetuam rei memoriam, Ef Fe ate "vt 
bet. „ 
5 Lincoln os 


IS : 2 

. de 4 7 F * 

3 5 3 5; 4 . - 3 « . > 

Jan PEE ARE: x W 4 „ *. ö „ 
* 1 { 5 * *; -_ 

* f ; 8 n * 5 i AF AY , % £ 

. oy $6458 $ We ; 

7 = 1 £4 Wo 7 3 7 : — 


4 ; C 
” 5 * $ 4 5 * 5 25 . | "I 
ALS 1 | 2 
3 . 1 ? «oe > 
Hs I " LEES * 4 2 1. 8 ES. 
7%. 5 7 4 — £ 6 
0 * 
x 4 Þ o , 7 
. SON + he LY n I 
as Lake #55 I Þ . Fo TH 3 
s R 4 . BE 5 
— © I% : 75 Cho 7 5 > 4 * ot , 5 n : 6 5 £5 0 3 F > 3 4 Ne . a - 8 7 
ao OT SY 7 - : » 8 2 "hs 3 98:3 3 +... 
* * - 2 
F 8 » . 5 a 3 
1 2 F „ 
* # 2 9 2 1 . „ "BY 4 #1 
* 454 1 YE rr 1 £5 A 
4 = 1 1 * 
55 , eſq. is the impropriator o 
#7 ; : 


| Frogs corn tithes within the frogs of OrtKirk, 
of which Lathom is part ; and James and John Foſter, 


two brothers, by virtue of an affignment or otherwiſe 
T from the lefſee thereof, are entitled to the corn tithes of 


that part of Lathom called d Weſthead, in which one Wil- 
"liam Brighouſe hath an eſtate ; who ſome time in the 


© winter 1754 demiſed it to Thomas Spencer for a term of 


. at a rack rent: but before that time ſaid Brighouſe 


* 


Cas 7. 


The owner of 


the cornhavi 

ſet forth the 

tithe in the 

abſence of the 

tithe-man, and 

having after- 

8 removed 
the ſame into 

A different fie Id, 

upon its not 


ad ſown a field, containing two acres anda half, or being carried 


. thereabouts (part of ſaid farm), with wheat; and it was 
agreed between them, that ſaid Brighouſe ſhould bave 


away in due 
time by the 
leſſee of the 


 three-fourt hs of ſaid wheat for his trouble in ſummer work- tithes—Mr. 


ing, and finding ſeed, &c. and Spencer the tenant to 
Have the remaining one-fourth to anſwer the rent of the 


Perrott's Opi- 
nion, Whether 
an aQion Was 


88 field for that year: and before any of the faid field of maintains dle 
heat was cut down, ſaid Spencer purchaſed Brighouſe”s by the latter ? 


are; ſo that Spencer was then the ſole owner: . the 
whole field of corn. | TS 


In September laſt, ſaid Spencef 1 cut the Went 


"lt part of the ſaid wheat, and being ready for honing, 
5 and Foſters tithe- man, Caperſon (hom they employ 
to ſee the tithe ſet out), not.coming in time,” he got one 
* Hogh Smith, a very honeſt man, who. was' reaping for 

him, to doit; Who accordingly begun in the uſual 
way to ſet it out, and had marked only two tithe hattocks, 


- when one of the Foſters came into the field, and went to 4 
Smith, and aſked him, What he was doing? who told 


him, that as the weather ſeemed to be very precarious 


and unſettled, Spencer had reſolved to houle the corn 9 
that day, and the tithe-man not coming, had 8 


him to ſet out the tithe. On which Foſter put himſelf 
7 into a great paſſion, and threatened them with law; and 


+: UNE and Spencer being both there, told him, if 


be . not * of ehe hattocks which TORT had ſer 
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- tithe in this pariſh 3 but nothing would, ſatisfy him; and 
after a good deal of abuſive language he went away : and 
Immediately after bis departure his tthe-man came, whom 
they acquainted with what had paſſed between them and 
Foſter 3 and Spencer told the tithe-man, if he did not 
like either of the hattocks which Smith had ſet forth, he 
might take others. On which the rithe-man went amongſt 
' the corn, and declared he ſaw nothing amiſs, and ſet out the 


: D. + tithe of the whole field . himſelf. ; and inſtead of one 
. AF the two-tithe hattoeks which Smith had ſet out, he marked 


2 7 
* 3 
* 


he next to it. Notwithſtanding which, Foſters have never 
taken the tithe away, but ſuffercd it to remain on Spencer's 
- ground, were it continued ſixteen days after hig corn 
was taken away; and then Spencer having an urgent 
. | occafic ion to turn his cattle i into this field, which, he had 


W © - omitted for ſome time on this account, and knowing 
that if he turned his cattle amongſt the tithe-corn,. by 


theit cating ſo greedily thereof as they would do, it would 


N "deſtroy. t dem, he then removed the corn into another 


r 


field, and ſet jt up in hattocks, where it now ſtands, and 
turned the cattle: into the field where the corn. grew; and 
Save Foſters notice, that unleſs they fetched away the 
lithe it would be thrown out of the field, or, Spencer 


n vo 5 would expect to be paid for damages done to, him in its 


; Reading there, and depriving him of the uſe of his ground 
in eating the eddiſh or Air ruft 3. but they ſtill ſuffer i it 
10 remain there. 

Note, Before Spencer removed the tithe- corn out 
of the field where it grew, Foſters had taken out a writ 
of guo minus, and ſerved both him, Brighouſe, and Smith, 
- with, copies, but have not yet declared. HER | 

. Do you think Foſters can maintain any. and what 
ien againſt Brighouſe, Spencer, and Smith, or any of 


0 


5 1 "them, upon the ſtate of this'Caſe ? and, Was it not the 


9 method for the owner of the corn to fet gut the 
tithe himſelf, as he is puniſhable by law, if he does not? 
and, Is Spencer wrong in removing the corn out of the 5 
Feld where. it grew, being neceſſitated ſo to do, in order 
to cat the graſs, which his cattle, very much wanted? 
and, Whether be may throw the tithe. corn out of his 
. field inis the highway, of ſuffer it to- ſtand there ? and 
it fo, Can he maintain an aQion againſt Folters for the 


Lee done to his HO. * N che. e ef ir it 
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| . to he wrong, n Tips he may. bring,an,aRion for the 


„ To hs | 
f thi 1 hor make. 285 1 55 And upon hg xyhgle; Wat 5 


is moſt adviſcable. in 885 "Ale. for Spencer: to. do with the | 5 | 2 
Ws whichis now ſpoiling, befidh --/ e n A 
E and lols to him in having it there 06 nes as 


RCTs 11 PII et 4 12 


© I FRINK, Fader cannot eoajojain any, afjon aggint 

; Brighouſe, Spencer, or Smit hs for the tithes apprarto mem 
i c be duly ſet out, the owner of the corn being bound to 

5 et out the tithes; ang J think, Foſter" having Tuf- 

fete the tithe to,cominye fo Jong; upon, the ground, 
Spencer may Juſtify: taking it by way of diſtreſs .demage 
aſant; and in that li i may Juſtify the removing it. 

3 I think, he can juſfify towing it int the 


bighway, . por. bring an Action, againſt, Foſter.) for.the ..... | 
a damage gene gte bis ground, Which be might bave done 
0 he had not remg ved it. Hut if he will admit the removal 7 


dmg done ip the field ,where.it felt grey z. bot Yeh : 
nom he muſt let it periſh on the ground, where ib is. ; 
iner Tm, 3880. PERROTT. 
ED November 254 08 Son ee 
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3 Vi. 20th May, 985 27th year of bis 8 3. 
whe 22 rant, to 7 royn the manor or The proprie- 
ae bn, d n. Tac: atcel of tors of the . 
poffeff i er ae didelced aby ocker [2074.07 one 

5 Jang; in the faidicounty; with all: :prigileges; Lecco hoid to tO abbeys, be- 

5 be 550 James Brown, his heirs and aſſigns, for ever. longing to an 

1 A oh iers of lands there have all alongpaid tit 5 8 75 85 | 

= bab bet Je Taal informed, thatthe ſame were : parcel o he Courci . 

8 a ee af ind te Ur M proper methode Lat ran from 
do erempr then fromm fuck payment, ifthey maybe advised the payment of 
= eee poſſeffon lande i .. 

of one of the e 1 O90y apging un if Septet pris 'manibus, 


1 — of tithes 8 cis tim claiming an 


x faid'occupiers Have en wil ob this Augrnentation'***=ption = 
S cpp or rai miniſter's accent, whereby it ap- ment of tices | 
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Wil e * a payment of tithes be a great evidence 
| adviſeable to be taken by them for that purpoſe? 


e raping of record in thi 


; wiege. 


e Orts wan, 1 think, the een laut 


memory can go, will be an b "64 that the manor 
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a e et Welthoughtdi wag} arcel 
of the"faid diſſolved abbey at the time of its diffojution 7 
"Azz the occupiers of land exempt from the pa ment 
of tithes, as being part of t he pöffeffion of the ſaid abbey 
at the time of the diſſolution thereof : or, Is it negeſſary 
to prove them ſo at the time of the grants of exemption 
to the abbot, ſo as to partake of that privilege and, 


inſt them? and, Whether is there any hopes or en- 
tin for the-men of Welden en 20 diſpute 


the payment of tithes? and if ſo, What ſteps are moſt 


e "x Th LW Shes CER: LICE: erg 0 . WF Me” 


” WEST W ons Fo ef teller 
| adbles; Jer döntinbed by letters patents tiil the"; 31. Hen. 8 8.) 
was one of the Præmonſtratenſian Order, oy one 
of the "Orders 3 by # le Lerne e . 


pe 
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| hands in 7 bn 0A, a LR, 7 
"Dus council was a stk law retinal in Englar 
5 freed all the lands which thoſe of that Order then 14 
from payment of tithes, dum propriis. manibus; which 
_ exemption is continued to the 8 ownets of lands, 

. by i the kat. Zr. Hen. 8 ES Ka 5 Rk 12 5 
„Bur the diſcharge \ was, mo couneil,"confir dd to 
| ſuchlandeanthe Que thenbad; Jo ag any langl noquiced 
neil were not entitled to that, 
Ae Dips ee a e þ » bel bets 
1 K 'F can . Hare i e appear, that wy 
manor of Weſthoughton, belonged to the/abbey. of Cock 
erſand in or before the year dans. I thinks! it 
of the infieritance nom ou 2 
e exempt from payment of tithes. 00 W e 
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payment 25 has 
mol tithes by the owners'of. the inheritance, as far as 
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of Lateran, nor had any right to the privilege of exemption 


_ from tithes at the diſſolution: of be monaſtery, and there= ; 


fore has paid' ever fince, And dught ſo fo Co. r 


| Ix the tenants are minded to. ry this m mattet, N ct 5 
the proper owners.and pollefſurs may retain their tithes, - 


and put the ĩimproptiator upon ſuing for them, and male 
N ion cin en of rede defence. WTO 
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Land granted, and, 7 PoE pre ſents. give and grant, 
bn unto. Pi BENT ogy Brow all that our lordſhip 
ON or dominion. and .manor. of VWelboughiony with, all 


« and every. its rights, mec erz, And appurtenances, in 
< gur county of, e belonging and 
© apperraiming, and of oy Sing es the poilcſhons 
4 ok the late monaſtery of in, 1 . 
of Lancaſfer,;.w] ich is now ere; and all ine: x: 
Fr. „ranges, miſnes, houſes, edifices, tofts,,. cottages, la 
5* tenements, e feedihgs, Tale Fommops, 
Ado, waſtes, waſte grounds, moors, marſhes, turbarics, 
Vaters, RIf: ponds, e reverfions, ſetvices, 
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„jut iſdictions, liberties, franchifes, privileges, profits, 
* commodities, 'enioluments, and heredjtaments whatſo- 
er, withtheir appurtenances, ſituate, lying, and being, 
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5 7 2 bf bis predeceffors, in right Kk the 770 1 ee 
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a any time before the dillolution' of the faid'Tat bas 
ery,” or” before DoF aid late e inonattery came inte 
+ ergo did "have h61d;"6r enj 
_ Fenjoy ed, 0 A. i or 3 had, 
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2 5 Ages, Lands, and All and Eng Har 

5 1 delt er the" 2 F any pace? thereof; une 
e ully; feel, antybſetately,”as Bros nd all ane 
dee or chem, tby teh ard virtue of the Wffeution 


1 bf the fait Hare ! monaltery, or by force and Virtue dk 5 
1 e by any other way pr nitais, of 


- 2 Fel S or ought to come into our hands, A Ber 


rare, or foyld,'6r ougtit Feb. See ande an- 
Ic We Ng further” "Wer do give, and Tor the cn 
ratioti àforeſaid do 1 — e 
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eek 


eſthoughton and Preſton in Amoundernies, in dur 


_ "<8 Wänty def Latitafter, or elſewhere” wherdſoev: 


ten dad Pfefton 
"Tt Fes, ates, Ag : 
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before: mentioned James Brown, the before herein mennk 
* tioned manor, metſuages, lands, and all and ſingularother 
« chepremiles, with their appurtenances, and in every part 
ee thereob, Jo many ſo large, the ſame or the likecourts leet, | 
% vilne franck-þledge,. and all Tings Feb Ebpg Bihe _ 
 # viſhe traokk-pledec, atbz5, affize lo bread wine and beer, 
ce chattels, waifs, ſtrays, goods; of felons and fugitives, ö 
GT EVE ET go ns EC 4 inp 3 75 r bs 17 NONE oo "5 OT pi 4; SES" 
« free Märtens, and all other the rights, juriſdictians, 
2 OT 0 EO WIS LF VV . 2 $25 1. 4 6 7g 
« ſiberties, - franchiſes, privileges, profits commoditics, 
„ emolyments, and hereditaments whatſaever, either for 
«+ number, quantity, or quality, and as fully, freely, and 


0 85 * 2 3 


a 


1 


ar 


— 
4 


1 
bn 
7 
us 


«# 


« abſolutely, as the ſaid laſt abbot, of the ſaid late monaſtery y 

« of Cockerſand, or any one or any of bi: predecelfars, in 

4 the right of the {aid late monaſtery, at any time before 

«the diffylyiion of the ſaid late monaſtery, or before the 

| * ſaid ate monaſtery came into our hands, did have, hold, = 

| © or enjoy, or have had, held, or.cnjoged, in the aforeſaid — 

e lordſhip, manor, lands, and otherthe premiſes, or in any 

4 part thereof, by. reaſon or colour of any charter, gift. 
* grant, or confirmation, or any letters patents, by us, 
„our, or any of our progenitors, kings of Englang, 
„ made, granted, or confirmed, ts the aforeſaid late abbpt 

of the ſid tate manaſtery, or to any of his predeceſſors, . 
by force or colour of any preſcription, uſe, or cuſtom, . 
here tofore had or uſed, or by any other means what. 
bi ſoe ver; which faid lordſhip and manor, and other the 2 
„ premites, with the appurtenances, are 10 rated or 
extended to the clear year) value of ſeven- andt fifty 

d pounds ſix ſhillingsand eleven pence halfpenny ; to have 


Lo 


_ # andtoholdtheſaiglordſhipand manorof Weſthoughton, | - 
ee cratpek Winch. eveh. * \ 
. 5 carfices, cottages, lands, "os, tenements, meadows, | 

* feedings, paſtures,” commons, waſtes, waſte grounds 
* turbaries, waters, rents, reverf{ions, ſervices, courts leet,  _ 

W * viſne krank- pledge, franchiſes, liberties, and all and . 

e ſingular the reſt of the premiſes above ſpecified and 

* expreſſed, with their and every of their appurtenances, _ 

d unto. the aforeſaid James Brown, his heirs and alhgns, 

4 for ever, to the proper-uſe and behoof of him the fad 

James Bromn, his heirs and aligns, for ever, to hold 
of us, and our heirs and ſucceffors,. in chief, by the 

e ſervice of the twentieth partof a kright's fee; andto pay 
therefore ygarly unto. us, our heirs. and ſucceſſors, five 

pounds fourteen. ſhillings/and eight, pence haltpenny of | 


awful money of England, at the ſaid court for the aug- 
. : 4 | s mentation 
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s of the reſt of the premiſes, of and from all fees, commo- 
e ditics, advantages, liberties, and pre-eminences whatſo- 
Fever, belonging or appertaining to him the Tail lord 
Mounteagle by reaſon or colour of his fard office, as 
_  *© alfo againſt us, our heirs and ſucceſſors and againſt all 
others perſons whatſoever, for all and all manner of in- 
e cumbrances, rents, annual fees, and payments of money 
de whatſoever, in anywiſe iſſuing or payable out of the 
t premiſes, or thereupon charged or chargeable ; and alſo 
tec for the rents and ſervices above by theſe preſentsreſerved 
eto us, our heirs and ſucceſſors; and likewiſe for the 
ee demiſes of the premiſes, or of any part thereof; and alſo 


Fg 


L for the charges or impoſitions which the preſent farmers 
'© of the premiſes are obliged to diſcharge ' And we will 


e alfo, and by theſe preſents do ſtedtaſtly enjoin and com- 
e mand, as well the chancellor and council of the court 
Le for the augmentation of the revenues of 
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4c also the receivers, auditors, and other our officers.and _ K 
et miniſters whatſoever, who for the time being are or ſnal! 


5 be appointed by us, or by our heirs and ſucceſſors, that 


e they and every of them, upon fight and demonſtration 


«© only of theſe our letters patents, or upon the inrolment 


4 of the ſame, without any other writ or warrant to be in 
«4 anywiſe obtained from us, or from our heirs or ſuc-. 
4 cefſors, or proſecuted, ſhall and do make, or cauſe to be 
made, unto him the ſaid James Brown, his heirs and 


« aſſigns, from time to time, a full and abſolute allocation 


. and manifeſt diſchargeofand from all, and all and every, 
L e the ſaid incymbrances, rents, annual fees, and payments 
e of money whatſoever, iſſuing or chargeable out of the 


.< premiſes, of thereupon . charged. or chargeable as is 


e aforeſaid: (except what is before excepted); and theſe 
© our letters patents, or the inrolment of them, ſhall be 
from year to year, and time to time, as well unto the laid - 
chancellor and council of the ſaid court for the augmen- 
tation of the tevenues of our crown, as allo to all. re- 
s ceivers,, auditors, and other the miniſters and officers 
% whatfoever, either of us or of our heirs and ſucceſſors, 
“ for the time being, a ſufficient warrant and diſcharge in 
e that behalt. And we likewiſe will, and by theſe preſents 
= 4 grant, untothe ſaid James Brown, that he have, and ſhall 
or may have, theſe our letters patents made and ſealed, 
t after the uſual manner, under our great ſcal of England, 
_ © without fine or fee, either great or ſmall, to be therefore 
s in anywiſe yielded, paid, or performed, to. us, either 
t intoourtreaſuryor inany other plape for our uſe, totheend 
te that ex preſs mention may be made of the true annual value 
and cerlainty of the premiſes, and of other the gifts 
e and grants (not in theſe preſents) which have been made 
e by us, or any of our progenitors, unto the ſaid James _ 
ee Brown before theſe times, any ſtatute, ordinance, 
E proviſo, or reſtriction, to the contrary thereof made, 
“ publiſhed, ordained, or provided, or any other thing, 
A s cauſe, or matter whatſoever, in anywiſe notwithſtand- 
ée ing, In teſtimony whereof. we have made theſe our let- 
ters patents. Witneſs ourſelf at weftminſter, thethree- 
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and-twenticth day of May, in the ſeven- and- twentieth 
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er apy part of the ſeven years the ſaid pliibriff had 


F 3 


t efrectory of Warton, confiſting of one meſſuage and => 

 * garden and orchard, Ge, all which mn<Nſuage, lands, and I + 
.- | «* premiſes, with theappurtenances(amongſt otherthings),.. F = 
| by letters patents, dated the twenty-third'of March, 7 
ET * 1nthethirty-ſixthyearof HenrytheEighth, were granted 5 
=  *< unto John Braddyll, his heirs and aſſigns, * „ 


_ 


_ 


-By 


5 10 NE which 1 patents . ann ö 
4 lame z and laid, be was credibly. informed. by, divers 
| K antient perlons, well acquainted nh the ſaid rectory ot 7 
eſſee thereof, was 


% Warion that no impropriator or 
4 entitled, ar ever took or received. any tithes in kind, 


1 15 


or any thing in ſieu thereof, for any titheable matters 
Bc and.things. that didariſe and happen upon theſaid:eſtate;, | 


« and | l e defendatr inſiſted, that the ſame were parcel of 


e rhe. .diffolyed abbey of Cockerſand, in the count y; palatine % 


of Laucaſter,. which was one of thegreateſt monaſteries, 
* andcaue to the crown. by the: ſtatute; of the 31, Hen. 8. 


+ LE 


« ;nd were held and enjoyed always, and. at the time of the 


„ 


Kr freed and: diicharged from the payment of any tithes in 
0 kind, or any rate, modus, or compoſition, in ligy-thereof, 


4 and have been fo enjoycdever. figce the diſſalution of the 
= bb & laid monaſtery. ty the petſons claimingunder thecrown . 


60 3 ſaid (he believed, that the plaintiſf, or any former 


5  leffee of the faio reQory;never hefote this ſuit pretended 


ei demand any tithes of the) ſaid eſtate; and was e 


= us 4 exeniptions Was. not loſt by... the diſſolution 


Lethe; abbey, but tha privilege continued by virtue of the 


. 15 ſtatute of dillolution or otherwiſe. 3 and that as owner 


10 © and. « occupier he ought to have the advantage of ſych 


Fc d:\charge ; and. ſhewed, that he and his predeceſſorz 

had enjoyed the ſaid. eſtate above à hundred years 
| « diſcharged from tithes, or any thing i in lieu thereof: 
5 | ang ſhewed, that he was informed, thatthe laig abbot and 8 
40 convent did, before the e hold and enjoy, by - 


45 virtue of the eſtate afqreſaid, a right of common 


A Yealand Common, which, ever ſince the ſaid diſfolution | 
- £ had been enjoyed by the owners of the {aid abbey lands, 
A exempt from the payment of tithes, or any thing in len - © 
& thereof; and that he and his anceſtors, by virtue of the 

| « « faid late aforeſaid, had enjoyed, time out of mind, 


4 


« a.right of common on the ſaid Yealand 


| 5 1 — the ſaid right of common was appurtenant to che | 


« eſtate, and ſo had been always exempt as aforeſaid 3 


e and in ſiſted, that the benefit arifing by ſuch right of 


&, common dug ht; to be likewiſe exempt from the payment 


. of tithes.z and that no tithes of the ſame were ever paid 
Tor demanded but by the plaintiff,” &c.: denied that 


« he pretended the lands were glebe, and ſo excmpt ; 


s but infſted, that the abbey lands were exempt: and 
8 denied comb mation; ; and concluded with the general 
13 if traverſe. Unto WO. anſwer the Logs replied, 


„5 and 


« diflolution, by the abhot and convent of Cockerſand, 15 


« and the defendant rejoined; and divers witneſſes were 


e examined on either fide: and their depoſitions being 
„ duly publiſhed, and the cauſe put mto the paper of 
_ _ - cauſes, came, this preſent 2 1ſt of November, to be heard 
4 s in the exchequer chamber at Weſtminſter, before the 
cs honourableRobert Price, eſqͥ. fir Francis Page, knt. and 
ec Jeffery Gilbert, eſq. three of the barons of this court; 


t here, upon opening the plaintiff's bill by mr. Bootle, 
e of counſel for the plaintiff, and of the defendant by mr. 
„ Wergh, of counſel with the defendant; and on hearing 
«of mr. Ward, and of the ſaid mr. Bootle, of counſel with 
e the plaintiff, and mr. ſergeant Pengelly, mr. Brown, and 
the ſaid mr. Wergh, of counſel with the defendant ; 
and on reading of a ſurrender of the abbot of the abbey of | 
Cockerſand, in the county of Lancaſter," to the crown, 
* in the 3othyear of the reign of king Henry the Eighth, 
being a record out of the augmentation office, and of 
another record out of the rolls of letters patents from the 
crown to John Braddyll, dated the 23d of March, in the 
4 Zöth year of the ſaid late king Henrythe Eighth, and the 
.' <-minifter's account of the 35th year of Henry the Eighth, 
be being a record out of the augmentation office, whereby 
ee it appears that the ſaid abbey of Cockerſand was one 
( of the'greater monaſteries, and of the proofs taken in the 
de eauſe; and on hearing of what was inſiſted on by 
ke counſel on either fifle, the court declared the defendant's. 
Fe eſtate called Hillderſtone, and the lands thereunto be- 
e longing, inſiſted on by the defendant, in his anſwer, 
«to be diſcharged from any manner of tithes, were 
d exempt from the payment of any manner of tithes ;-and 
e that right of common upon Vealand Common was 
te appurtenant to the ſaid eſtate called Hilſderſtone, and 
be was likewiſe exempt from the payment of tithes. 
Av it is thereupon this day ordered and declared 
ee hy the court, that as to the defendant's ſaid eſtatt called 
s Hillderſtone, and the land and right of commonthereunto 
„ belonging, is declared by the court to bel exempt from 
be the payment of any manner of tithes as afôreſaid. 
Tt plaintiff's bill ſhall be, and is hereby; diſmiſſed 
out of this eourt, with coſts of that ſuit, to be taxed by 
* the deputy of his majeſty's remembrancer of this 
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s T HE reſent, vicar ra org 0 hit having : very n much i ing the pay 2 
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d War russ the pariſhioners ; are to carry the: ſame to - 
3 "mp vicar 2 or, Whether the vicar is not obliged to ſend Tithe fk "i 
"i 2 for the ſame to the Ppariſioners POR? of ene 7 1 | 
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4 I CONCEIVE the pariſhioners are not obliged'to Anſwer. 
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© How the tithe of. dry cows of the farmer! s on, and 3: 

d 7 | cows and horſes of others taken in to winter with hay and Tithe Cows. 

s 8 F ſtraw, i ts to be paid to the vicar? or, If any tithes fue f 2 5 

5 0: the ela $ own cows and horſe; and other perſons, . Anſoer. 2 

d : 1 are, only fed in the winter upon hay and ſtraw, and not wy 

7 - "razed, Fam of opinion no tithes are due; but it ber 
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 Kittea 8 farmer's own houſe ought to pay tithe for the 
wr me they were fed in the pariſh) after the rate of two 
die in the pound of the value of the herbage; unleſs 
wn © there be any particular cuſtom in the wg for. f 8 
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—" AM of opinion, i that tithes ought to be paid for — | 
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able when Sony are able to live without the ewes. 
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4 paid? If the pariſhioners had not ten erb in the. year, 


3 Do . Are anytithes to be paid ? and as the cuſtom of the pariſh 
3 15 id to ſuckle all their lambs till lat and ſale able, If,tin this 
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tenth penny when ſold, or only as OM fall and are abletp 
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8 = ILIIis Or Edward doke of Norte ls tee abe 


| ticular 5 1 manor of Gloſſop in the county of Derby, and of 
piss WES ; Fr reaory and parſonage impropriate of Gloſſop and 
1 ee eee Gloſſop Dale, and of the advowſon of the vicarage of the 
der denen church of Gloſſop and Gloſſop Dale, heretofore belonging 
A payment of to, the late diſſolyed monaſtety or abbey of Baſweeke, 
diba ker ® af;ue/Bayſwarke, in Wales; which. . Bow of Gloſſop 


3 nee e and advowſon-of the vicarage of Gloſſop Bale, 


Fay the ſame, was granted to George earl of Shrewſbury, an anteſtor of 
upon che pre- his Grace, by letters patent dated 6th October, 29 „Hen. 8. 
or Dog foro THERE are in the pariſh of Gloſſop (beſides the town- þ 
extra-parochial ſhip. of Gloſſop) ſeveral ſmall hamlets or villages, fuch as 

_ --Mr:Boovn's Ludworth, hon, Chinley, &c.- ſome adjacent. to, 

= - bet and others (particulart 7 pine) at a conſiderabe diſtance 
© counts of the e krom, the townſhip of Gloſſop, and the pariſh church 
agents and te- theft; and the inhabitants of and owners or farmers of 
nantes of the land in all theſe hamlets, and particularly the inhabitants 
comet ad of and;owners or farmers of land in the hamlet of Chinley, 
following Caſe have, till very lately, always paid their great or corn tithes 


are incomteſt- to the duke and his anceſtors, and have mewie TO” 
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, ttithes of corn of him the ſaid duke yearly ariſing or hap- | 

1 pening within the tithing hamlet of Chinley inthe manor 


off Gloſſop aforeſaid (except to the (aid duke, hib heirs'and 
„ algus, all the tithe Lit inte eſtate of George Ward in 
: — * Boy” 172 of Chinley aforeſaid, and alſo all ſuch moduſes, 
" "280 i 1 0 ions for tithe hay.or other wiſe, as for- 
0 merly Ao been, or then or th "Es fvbuls be due and 
r out of the fald premiſes); to'hold | 
=. the + & f © Totn aforeſaid (except a3 before Exttpicd) to 
= PE l Jenn Mook! his"extcutors, Schale fe, And 
—_— ns, from the 2d of February then ſaſt, for ine dern 
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5 | early | ſums in lieu thereof, or Ter e RO 

i M. Moprr, after taking the leaſe from his Grace, 

f did from time to time make agreements with ' ſeveral of 

d the owners or farmers of land in the hamlet or tithing of 

e Chinley, for their paying him certain yearly ſums for their 

s | tithe corn, &c. in chinley, as ſet forth in the account 

> thereof made out by him, and Heinen in "me paper” left Pe 

Pp. Bl herewith, marked (A). N 8 
e, AnD the owners or de of lad with ab mr. | 
of 'Moule made thoſe agreements, did yearly, from time to 
. time, pay the ſums agreed to be paid by them, till the | 
— þ laſt year, when they all refuſed to pay the Coe, upon 

is  pretence that they are not within-the pariſh'of "Gloſſop, _ 

2 and that their hamlet is extra- parochial; and they pretend 

© do be exempted from the payment of all tithes, by virtue 

h ok ſame grant or charter prior to the grant made to the 

of | duke 's anceſtor; and theyalledge, that what theyhave from 

ts dime to time paid, bas been paid by them in their own 

Ys | wrong, as not being within the parith of Gloſſop, and 

big therefore not ſubje & to the payment of tithes to the rector 

Fe of the faid pariſh : and upon theſe pretences 8 6 refuſe” | 


to pay any more tithes for their lands. 
As to Chinley deing in the pariſn of Gloſſop, i 
tbat by 4 conveyance, dated 2qth Jane, 26. Cha. 2. made . 


5 by one John Greene to one John Mou, that John Greene 

e is deſeribed to be of Chinley- End in the pariſh of Glo- | 3 
3 ſop i in the county of Derby 3 and John Moult is deſeribed  *' 7 
A to be of Chinley in the ſaid pariſh of Gloſſop and — I 
d of Derby; and the land conveyed by this deed is therein 
in . deſcribed to be ſituate in a place called the Maregreenes . IJ} 
„ within the berbage of Mainſtonefield, aur Chimeleys, ö 

5 alia: Cbinleys, in the ſaid pariſh and countyof Derby afore- FA ons 

i; WM aid: and we do not doubt but to make it appear, by other 

id old deeds of the like nature, that Chinley is mentioned to 

6 be in the ſaid pariſh of Gloſſop ;*and the common repyte ens 

ig of the e 18, that this hamlet '6f Chinley 181 in thar i ada 
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un In an od account, or copy.. of an, account, of Robert + 
Achten, for the rents, iſſues, and profits of the manorand 

 reGQory of Gloſſop for a year, ending the 30th September. 

106658, the ſumof 3,1. 75, is ſet againſt Chinley, as the ſum 

Which he charged himſelf with, and which, by the accounts 

Which follow after, ſeem to be for the tithes of that ham- | 

W | Tet: but this account, is not igned by any perſon. 

= . In the account, or copy of the account, of John Wag- 

oo — ftaffe, ſor the rente, iſſues, and profits of the.reQory and 

ll mmanor of Gloſſop. for one year, ending iſt March 1672 

land marked at the bottom, 13th March 1672. concord 
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e arte John Halton”), the accountant charges himſelf 
= — '- —- with 20s. as received for the tithes of Chinley. ' 
Ax which, accounts, or copies of accounts, although 

| © not appearingtobe originals igned, yet ſeem to bear the 
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lil I u the rental or account of John Wagſtaffe of the ma- 
4 And profits, belonging to Jane dutcheſs-dowager of Nor- 
folk, anne dom. 1690 (and which at the end thereof is 
+ _ marked—** 16th May. 1692, this account was ſeen and "4 
© © ** allowed by me, J. Norfolk;”—and which, as tothe il 
ul += _ - Name, is. of her own hand-writing), the accountant 4 
© | chaiges himſelf under the title “ Tithe CornRents, 1690, 
„ Yearly Rent, thus:* Chinley, George Ward, 211. 10s.” 
Ap in. the rental or account of the ſaid John Wag- 
ſtaffe of the manor and rectory of Gloſſop, with all the 
_—_ ,.. . Tents, iſſues, and profits, belonging to Jane dutcheſs-dow- 
Ager of Norfolk, anno dom... 1691 (and which, at the end 
+ thereof, is marked“ 1ſt Auguſt 1693, this account was 
e ſeen and allowed by me, | Jane Nortfolk;”---andwhich as : | 3 
to the names is of her on hand-writing), the accountant BW 
charges himſelfunder the title, ** Tithe Corn Rents 109, WH 
_ * «Yearly Rent, thus: **Chinley, George Ward, 211 tos.” WM 
or farmers of land in the manor. of Chinley have always, Ag : 
within the memory of the oldeſt man now. living, paid MW ®= 
their great or corn tithes to the duke of Norfolk and his 5 . 
anceſtors, and that they and the inhabitants within the ſaid ke 
hhamlet have likewiſe paid the Faſter-dues and ſmall tithes 
©  to-thewicar ofthe ſaid pariſh of Gloſſop, and that we 17 
dae ſuch Evidence as before. is ſtated: of the hamlet of WM 
Warn the owners or farmers of lands in the ſaid mn 
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' | hamlet of Chinley are not obliged to pay their great or We 


wp pies ber duke of Notfollt or: kit eee „ 
What will be khe beſt werhod te cempel them to pay te 
fame ? and, Whether by action or ſuit in the duke's name, 55 
or in that of the- fad John Movlt, His fee cam oor 


n Tit: & £03 an +7 ks 42 7 97 Kelbtieg $647 * 
= \ 17 7 IF. EA Kii 155 Nin 1 1 2 0 7 * £323 87 3 4 7 n £54 


1 AM of opinion, tbat the: occupiers of land in the aue. 
4 amlet"of Chinley here mentioned are obliged to ſet out 
or to account f for their r at tithes to his Grace: the duke 
L Norfolk, or his leflees.. 1 have known. old rentals and 
ſtewards accounts, found in evidence rooms, or among 
old papers, moch more obſeüre than theſe papers here 
| Dated, allowed in evidence vpou eaſes of quit-rents; and 
other ſuch uſes,. by the. Jate lord- chancellor” the earl 'of | 
Hardwirke ; and as the duke of Norfolk is here ſtated to 
be entitled ro the rectery, and is as ſuch day 1 impropriator, | 
Think his Grace i is afly. entitled! to Haverbeſe tithes ſet 
Hut, either to him. or his lefſce. 4 8 32 ; Pe 
Tut beſt. way is to file a bill in 8 21 ; 
1 farmers in tha name of the duke's leſſec, 
'mr r. John Moult. Twill give 1 mr. Wilmot the forma of a 
pre e "mr. Moult's term will expire in five or 
br years, his Grace un be alſo an 2 e PR 
bim. e eee f 
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Delonging, in the tenure or occupation. of James Bende, 
or his aſſigus; and all houſes, edifices, lands, tencments, 


the rights, men the 
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in the pariſhes, villages, or fields, of Egham and Thorpe, 
__ +0 in any of them, in the ſaid county of Surrey, to the ſaid 


manot or farm of Trotefworth; im any manner belonging 


or appert aining and all perquiſtes and profits, of 99 


| tothe ſamemanorof Trottclworth, parcel of the poſſeffion 


Dede late, monaſtery of Abendown, in the county of 
© Bethe; and Allo all aud fingular the meffusgee, malls, 


. ances of it, Wherein the tithes have been pa ey 
entioned in every {i ch conveyance down to the la d 
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the manor of Trotteſworth, and the tithes are particulaih 
named to paſs therein; and by the deed, dated 29th April 
16293 to lead the uſes. of the ſaid recovery, it is declared 
to be to the uſe of J. Machel the younger of Wendover, 


zzz th July. 1689, Tur ſaid J. Machel made his will, 


executed in the preſence of three witneſſes, and gave to 


dais ſon J. Machel all his real-eſtate in fee, and appointed 
2 4-1 18 1 
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bim executot thereof... 


EI! qt Augolt 1728. 1. Macutrl, clerk, after the deviſe of 


: 7... hiseſtate in London, gives all the reſt, of his meſſuages, 
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e ROOAS of. | face, fra ney aJ. Afacheh, 
clerk, 9 , who was onl 5 he ir of J. Mache, 
Junior deceaſed, "and" * me id ] Mach; Elerk 

were 4 ed to his. ies for "life fie is fince dead 

with remainder to 
male, who died Without ide remainder to L., Mache 

45 fee, as before - mentioned, to heir to the ſa TT e 

Simes and Samuel Meredith, t beirs and a 

e nde e che faid'B Selen hy way 

for the ſaid Circles Simes, his heirs and afligns, 

Corenant co ler 

Fate, 24. 7 | Wi oh of a fine Het 

arles Simes and Samyel Meredith laintiffs, and -[. 

Niebel, elq. and Deborah his wifey deforceants; öf $5 

meſſuages; fourteen igardens;' two hundred acres of land, 

ſeventy acres of meadow, one hundted and forty actes of 
paſture, forty acres, of wood, and two bundred. acres. 

1525 and heath, with the appurtenances, in the pariſh ol 
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| Egham and Thorpe, and of all manner of ritbel 3 
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- In the d the. aid, harley, Fimes decome A 
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Trottel wart and all and every the maners, 'meſſua; 
lands, tenements, and premiſes, Ge. late of L. Machet; 
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to be in a continued ſtate of diſquiet ; the tirle-deeds have 
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| ſtanding the grant and other conveyances, have paid tithes 
1 the . of the auen of 8 8 Pr which pariſhithe 


manor. 
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- for the confideration of a 81. 
8 Thomas Stanley in fee, all 2 — r 8 
- „ to Moothall in Clitherow | aforeſaid, with. a ; 
arden and croft, containing « one rood, in, the e 5 
= 'of the faid Thomas Pinder. : 5 
1719, — By indenture of leaſe and releaſe between William 8 
and a. Stringer, eſg : of the one part, and Thomas Stanley, * 5 
of the other part, the ſaid William Stringer, for t =: 
. - "conſideration of 421. did grant, &c. unto the laid. Thoma f 
„„ \Stanley ! in fee, all that mefſuage and bee le Lover | EEE. 
: Sate in Chtherow, in the poffe fſion of Thomas Herd and . 
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1 TY Mr Pazxzs, by will Be (int. al. t her daughter” E 5 
Catherine Parker, (nom wife of Thomas Stanley, elq,) 2 
<< _ "20000. to be paid at her day of marriage, or age of twenty- 2 
due; anch until the ſame be paid, gives her Gol. a- eat 1 
for her maintenance; for payment whereof ſue binds, her 9 
whole : eſtate. Deviſes to her ſon. Chriſtopher Parker 9 A 
in fee, all her manors, meſſuages, lands, tenements, here- 35 
2 ditaments, and remiſſes, w ee and whereſoe ver, © 
from and immediately after he attains his age of twenty- 5 
5 on ; in the interim, the rents and profits to be received 35 
bpby her executor, for the education of her ſaid ſon: if either 11 
PE wth raid children die before they attain\the'age'of | _ 
__ twenty-one, or the ſaid Catherine be married, or the fad 
- _ Chriſtopher hath children, that then the ſurvivor ſhall be . 
heit te the deceaſed. If they die without children, then 4's 
: " ſhe deviſes all her thefſuages, lands, and tenements, which || _.; 
mne Was pofſeſſed of before ſhe married to Anthony Parker il 
her husband; and alſo theſe ſhe had fince purchaſed, to herr 
brother William Stringer, eſg. eldeſt fon. of her father 5d 
© fir Thomas Stringer, and unto her other brother colonel 55 
Thomas Stringer, and to their heirs, equally to be had and 1 
enjoyed by them; and makes Thomas Stringer executor: "1 
and doth deviſe to the faid Thomas Stringer, and his heirs, | B44 
all thoſe meſſuages, lands, tenements, and hereditaments, «Ft 
sse ver and whereſocver, which ſhe had purchaſed of 1 
"I ee John. Robinſon deceaſed, or Edmund Robinſon his father, * 
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Hale in his ſaid fiſters pee 1 | en 
and the ſame is now in her hands. 5 2 

Is mrs. Maſſingberd, in cafe there be an e e 
"the ſaid Eaſt · India bonds and South-Sea bonds more than 


_ ſufficient to pay the faid ſum of 429 0l. entitled to the re- 5 1 
-fidue of the ſums deviſed to her as aforeſaid, to her own 8 


- uſe? or, Shall ſhe be deemed to be a de en for ſuch 
=- for the faid fir William e the mag | 
Max the legacy 55 100. deviſed to Margaret Willy- "i 
mott, as this Sate ſtands, in equity, be ſtopped and re- _ 
"rained in mrs. Maſſingberd's hands, towards ſatisfaQtion | | 
of the faid debt of 100l. due to fir William the teſtator ? 
and admitting it may, May mrs. Maffingberd, notwith- 
— that if ſhe be ſo inclined, and notwithſtanding 
that ſhe may be deemed to be a truſtee for the overplus, 
' fafely-pay to the ſaid Margaret Willymott's huſband the 
ſaid AS, of 100). and be e eee fir Wil- 
blem the executor? . 
- SHALL the Sol. due forms quarter's arrears of the faid 
of a0ol. ended at Lady- Day, laſt: paſt, belong to 
r W the executor, as a thing veſted in fir William 
the teſtator at his death, and not diſpoſed: of, or to mrs. 
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eral: olds in the ſaid deviſe to her of all and every the 
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5 levt't to «dit of the diy rhetehF we hs be received 
of Baldwin's tenant, though no intereſt is: expreſſed, — 
long to the ſaid mrs. Maſſi ngberd, by virtue of the words 
in the ſaid deviſe by bond or e or to the ſaid fir 
William the executor ?/ emit cd eee SY 
Sin: WilLlan 1 the executor, and allo: heir of” CO — 
fllt William bis father, Will it not be prudent for mrs. 
FE Maflingberd i in reſpe& of herſelf, and incumbent upon her © 55 he "0 


_—_—y ' © 2 r DF —_— a. --- N P mo » r 3 hx 
7 5 2 mY * 8 5 1 WA w or e my, * * Le -w * * 71 "we | : 
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in reſpec of the remainder-men; to deliver the faid wilt: 


to fir William before witneſſes, and to ptocure one or — 
more copies of the ſame to he made, and to be e 3 
Collated by the CE, by ſome perſon or perſons, to be 

kept ſafely by her 


and in caſe fir William ſnouid negle& - "BJ 1 e 


in a reaſonable time to confirm the will, Will ſhe not be 


inexcuſable to thoſe in remainder, unleſs ſhe endeavours... 
| to have the faid will eſtabliſhed i in a court of chancery * 


or, Whether, ſhe bein as in poſſeſſion and receipt of the _ 
rents without an actual entry, it may not be prope 1 
ſurrender the [eſtate to her in remainder in tail, and to 


have a fine with Proclamations levied, the wh be de- ” 
3 clared by deed,” as in The.» will. 15 


SINE the money de o eB Raſt-lnidia bonds aid waters 7 


| South-Sca' bonds are deviſed-to- mrs, Maſlingberd'only Wr.. 4 
upon truſt for the payment of 429 0l. IJ am of opinon, 1 
that if there ſhould be an overplus more than ſüffcient tio 


pay the 4290l. ſhe will not be entitled to ſuch m_—_— „5 .- 
for her own uſe, but that it will belong by N ar 17 e e 
„ to iy William, as executor'to his father, . 


8 * 5 3 27 7 1 * * 


"IF mr, | Willymott 2nd his. wiſe. ſhould bing 3 a bl e 
-_—— 7 of. her: legacy of 190+ mg. Maß- ee Wee. 


ſingberd could not inſiſt on ſtopping it for the x0ol. debt: 
becauſe ſtoppage is no payment: and yet on a 3 
5 brought. by mrs. Maflingberd, ſetting out the debt and le. 
gacics and praying an account, I conceive, on ſuch a bill! 
there would be a decree to ſet off the debt againſt tha 
- gacy. As the 100l. debt ought to be paid by mr. Will 
mott, as well as the 100l. legacy ought to be paid to him, 
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as Es © thould be'16@;"it would net habe the intended eff. 


think it not 8 for mrs. Maſfiogherd. 10 pay the: - 
1000. kgacy without _— thy ex ps by mr 6-50 : 
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288 "THOUGH. theſe 5 ſeem to n to paſs 40 rs : 


Maffingberd by che genera? deviſe to her, yet that being 
_ only on a truſt, if there ſhall be 4 ſurplus after the touſt 
performed, as I ſaid before, ür William as exceutary. 1 
apprehend, will be intizice to it, and by conſequence o 1 
_ theſe ſuns as part of the forphus, if they! ſhall be ſuch. . Te 


8 


Fs: 4 15S 


| Fourth et Gas bing bee, by this wll from fe 
= IE? * William; the heir ar law, great care ought to be taken 


_ of it, for the! benefit” of the deviſces ; and therefore ; 4 
| ſhould no dt think it by any, means adviſeable for mrs. 
Fern to deliver the original will to fir William till, 
either ke has confirmed the ſeveral deviſes in it, or that 


: for which purpoſe, I think, 
the perſon next in remainder expeQant on the eſtate of 


Mrs. Maſſingberd mays together with mrs. Maſuüngberd, 
FP = 5 22 "ig a bill in chan 


ery; againſt fir William, as heir at 
lay to his father, to have the will proved. This need not 0 
be done in an adverſary way, but in an amicable man- 
ner; and is very neceſſary to be done, unleſs fir William 
„ by proper conveyances,: join in a ſettlement of e 
eſtate to the uſes in the will. The conveyance by fine, 
mentioned i in the Quere, may be proper, if fir William | 
ue in it 3 hut if he does not join in it, and the will 
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; 7 ol. 85 he 28 e in b will; . << And can 6. 
r and towards payment and ſatis fac ion of all my Acer 
« juſt and proper debts,” and the nos ac of perſonal 5. ar | 
cies hereby given, and not © rged wpon any part Hobs, certain "2 
_ 4 my eſtate, and for diſcharge of my funeral exPenees, freehold and | 
5 275 ive and bequeath unto A. 7 7. T. H. G, and {bold lands 
8 their 3 and afſi ns, all my lands, tenements, Ko eee "Ih 
85 55 25 hereditaments wha ver, &c. in H. and alſo all afterwards ap- 
| {my goods, chattcls, leaſes for years, and perſonal eſtate Pointe his 
LY To whatſoever:s and do. make and conſtitute tbem erecu- , F0S., 
tors g and give to each of them gol. beſides their rea- the overplus, 
4 ſonable charges and expences in relation to the execu- alter perform- 
4 tion of the truſt i in them hereby repoſed ; and what over- 3 7 
Wl plus ſhall remain after performance thereof, 1 give to il, do en 
z . ſuck perſon for the time as my manor of L ſhall perſon as a 
wh according to the limitations thereof herein after-men- manor, which 3 
185 1. tioned, belong ; and particularly my deſire is, that my 5 earn 
„ eaſchold lands held of the dean and chapter of L. may for life, We 
. bereſerved and ſettled to go" with my ſaid manor of Lin- mainder to hi 
4 4 den, ſo far as by law it can” Then he gives the manor nun e 
of Linden, &c- to 8. B. for life; remainder to his firſt 3 


fon, and the. heirs of his body; with remainders over. belong, 5. . 
WI - > havingaſon 


25 of the age of texgty- on- The Ori oy of Mr, 3 By what means th ad 1 
+ i 175 TG IEEE obtain any ablolute property e of the truſt eſtates 7 1 


5 Ps B. the Arlt fam of I. B. is now. of age, and father and ee, 
7 * are 8 * cut of the entail: How and in what 

| manner ought the ſame to oF ne both e 
3 hs ee h and 7 H.! WE 5 ak 1 


b l . 2182 8 
Ye AS bo the eflete mt E. E Peing tenant bf ea "> ER 
7 hel in poſſeſſion, a recovery may be ſuffered thereof in 
common form, by bringing the precips againſt 8B; he 
to vouch T. B. the e and 805 to 0 W com- 
mon vouchee. TT 8 8 
A s to the eſtate at "i, 1 1 it is deviſed to «ks truſtees 
in fee · ſimple, upon truſt to ſell the ſame; and out of the 
monies ariſing by the ſale thereof to do what the will Wy” 
-  direQs; and all the debts, whereſoever charged, to be 1 
880 out Fe 5 for ſo — 2s the Pe cſtate W prove 
| 5 DN > 
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1 . as to the 5 i. e. . ſhall 1 
$i of the purchaſe-money after the ſaid legacies. and debts 
e Hens 1 it ſeems to be the teſtator's meaning, that the 


R I = 
W #2» W789, 821 K 
, * 


5 i 2585 . ae ; ſame. ſhould be paid over. to the perſon Who, according 
120 ee "Fo 8 40 the limitations of the L. eſtate, ſhould, at the time of 
let 1 8 the” ſaid: debts and legacies being diſcharged, be in 
Anal Ho DO eſfion of, the L. eſtate ; ſo that in this view no reco- 


ing WET very would be neceſſary,” "Ju" it would be prudent for the 


at He ee nf J. B. to diſcharge the legacies, &c. as ſoon as way | 
be, that the overplus may become payable while the . 
ES ENT eſtate belongs to him. But as a doubt may . 
275 . bet ſtator did not intend that ſo much of the eſtate at 
4̃ ig nat neceſſary to he ſold ie raiſe the money, ſufficient 6 Jay 
the legacies, Wc. or the overplus money ariſing by fuch Jal, 
C to be laid out in lands, ſhould be ſettled according. to n_ 
TAPE ap ſuch. hi imitations as the eſtate at L.; and S. B. and his ſon _ 


oy 


cannot regularly ſuffer a recovery of that-eſtate while it is = 
in the truſtees, or the truſts not fully performed z It will | 
be the ſafeſt for 8. B. and his fon to finiſh the truft, by 
paying off, &c. and to take a conveyance from the truſtees, 


x 


tr +2 and then ſuffer a recovery of the'eltate at H. in the fame | 
manner as at L. If any difficulty ſhould be in aQually * 
paying off the ſaid debts or legacies, yet the creditors or 


9 (upon rectiving other ſufficient fecirity J may re- | 
e their claims and demands; and, if required, the : 
eſtate may be again mortgaged to them (after the 5 


eee by S. B. and his ſon; for then they will ceaſe 
0 be the debts of the teſtator, and will be re advanced 


; | 
ks $0: d rub ee : 

* r £3 ” * 1 - 
n mat * . of S. B. od his 1 9 W ä 
4 a 1 
3 = 
; | 

* 9 7 3 % 4 * 125 9 V4 — 5 8 * 85 * 1 2 8p p 

ey ST 8 5 8 85 8 SY „32 oSos  EN *  g CF ds. 8 | 2 

1 * * - * 73 © 

* 1 EE SE Ws, « a , : - . 1 5 Ns 

* 8 N . "44 g . 3 NE 

es - ö 4 5 4 8 % ; I 5 | 
. 4 * — 5 * — 3 * Ps, REY « 

- BER — = i » - ag * 8 y 
5 7 I * # * I * I I _— 5 - „ N 
25 5 | 
3% : : K % 1 
, ' 1 n pF | F 5 
83 N & 2 5 

* RE 8 "4 2 Joc Nt Py $0 
2 SY % * £2 8 2 ; p £1 

4 * ; * 
4 at 7223 f 8 : 3 . * 4 
* 1 Ed 1 ** Eo #3 C 
$ : 
: $40 5 — 
> * 4 — * * 3 4 * : 8 
i 7 + — 1 3-9 3 ® 7 255 
, 5 4 
. Is LY * Sg 
C * IE; a» Fi 8 3 
* 7 N 
5 ; 7 
# 20S 
8 ; +a N 
. « 
8 5 8 
3 : 
7" of 2% : ? 
8 FA TO : 


F — 7 2 of * 8 << » 3 - 
I M (( F363 0 


— * — 4 4 « 1 C . A j x , N 
7 8 8 COIL 2 Na. : Fey * 
T3 Ln Is , 4 WI 6 * 4A 5:75. 8 l 0 N « 4 5 N 
b * A *- de 3 ge 14 . by * 2 "BF. <a we 7-307: * 14 „ 3 13 F . « + 4 5 2 3 2 
Ws, Sz „ . * bo 3 A OSS . 0 0 A t ; 2 . — 88 * $ 54.0 En” Io $8 2 1 3 
1 K 2 . 5 - f . . - -F 
1 7 . 25 ; q a * 5 0 
1 : * , BR & : i 


5 ö 8 2 . 

4 8 * 35 2 

7 KS . 7 K 2 ** 1 2 * * 
— ” 2 a j 
T 
2 


X MARRIAGE being intended between A. and B. C 7, 
F tbe following ſettlement of leaſe and releaſe was , tenant for 
made by A. . , TIDE CR Toe; e life who hass 

Rxcir ix the marriage intended; in conſideration of granted ane 
which, as well as the portion he was to receive with B. fis "ag 1 
be conneys to C. and D. the two truſtees named in the is otherwiſ ian 
| ſettlement, the manor of , &c. in truſt for A. embarraſſed 
until the marriage; remainder to A. for life; remainder ume 
. _ to truſtees to preſerve ; remainder to B. for life ; remain - 0 ee. 1 
der to the children of the marriage, or any one or more, eflate in truſt 

as 4. ſhould appoint ; and in default of ſuch appoint- 01 ger 

ment, remainder to the firſt and other ſons in tail male; 11.00 nde. 

remainder to the daughters as tenants in common; re- pendent of his 
mainder to the right heirs of ff. daun contra». 

_  A*COVENANT to pay 18,0001. into the hands of the r 10, Bern 

truſtees, upon truſt to lay out and inveſt the ſame, either upon the moſt 
togerher or in parcels, with the approbation of A. and B. eligible. mode 

to be ſignified in writing, in the purchaſe of frechold lands of <fectuaning f 
and tenements, to be ſettled to the ſame uſes as before-""" 1 

mentioned. Power for the parties to grant ſeaſes. 

Puuis marriage took effect, and the 18 000l. was paid 

into the hands of the truſtees, who have ſince laid out the 


ſame, with the approbation of A. and B. in the purchaſe 
of freehold lands, &c. which have been ſettled poco ng, 
A. has already granted an annuity of 100l. to F. to be 
iſſuing out of the manor ſettled during the joint lives of 
A. is very conſiderably indebted to G. which not being 
able to pay, he has agreed to grant G. an annuity for his 
A. life, to be payable out of his life-eſtate in theſe ſettled _ 
premiſes; and as he has already outrun a very confidera- 
dle eſtate, he is deficous of diveſting himſelf of all further 
power of receiving the rents of theſe eſtates, and that the + 
ſame ſhall be applied for the maintenance and ſupport of | 
his wife and three children. For theſe purpoſes he is de- - 
 _ frrous that his A. 's life-eſtate ſhall be veſted in à truſtee 
for paying the annuity of 100]. granted to F. in the firſt 7 
Place, and afterwards for pay ing an annuity of 350l to g. 
and the remainder of the rents to be paid to B., his wife, 
_ "notwithſtanding her coverture, for the maintenance of her- 
ſelf and family, and for the education of her childrens” 3 
_ andit is intended, that the truſtee ſhall be put inte po. 
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$ - + = tain indent 
BM 5285 SY Aer of 556k en to G. for the life of the ſaid 4. by - 
Zix + equal = payments, by virtue of a certain 


n 
8 > 


=. - : aten of the 8 tor receive — rents daring 4s ne, a 


ſor the purpoſes aforelaid. 
5 Al £'s debt, except G. 5 are diſcharged, and 
5 this time quite free from 


and he is at 


8 kae, for the purpoſes aforoſaid * 


e ben and ©: of the other part, recite, that the manor, 


„„ and demiſed, are charged with, and ſubject and liable 


dhe payment of two annual rents charge or yearly ſums; 


* ie one of 100]. payable to F. for the joint lives of the ſai _ 
1 1 and F. by equal payments, by virtue of a cer>. 
ent xe dearing dates ic: and made &c.; and the 


| Sy re  inglentyre. bearing tae Ke, and made between, c. 


\ 


and B. ſhall jointly fo long live, en the following truſts, 


| - 5 1 tries and rewards of ſtewards, agents, bailiffs, and receiv- 
1 erz, and all other ordinary and uſual charges incident to 
1 * FE ny Ro * W 0 > part the eee, ; and 


bites; ind Bt tis itt anon 


| | a „ 83 &c. hercjnafter-mentioned to be hereby granted 5 


- Recite that . is deſirous to ſecure a proviſion for the 
maintenance of the ſaid B. his wife and his family, and 
for the education of his children; and for that purpoſe 
* - bath agrecd to veſt all the faid manor, &c. in the ſaid oo 5 
= 12 (died to the uſual outgoings for payment of taxes and | 
 ____ repairs, and to the payment of the ſaid rent - charges) in 
= truſt to pay the ſurplus of the rents to the proper hands 
= of the faid B. for her ſeparate uſe and diſpoſal, as if ſhe. | 
x ET 1 _ - mas ſole and unmarried. Witneſs, that for effeQuating 
EE _ the purpoſe and agreement aforeſaid, and in conſidera- 
tion ot ße ſhillings, A. grants, Kc. to C. all, &c. to 
bold to C. his executors, &c. for ninety- nine years, if 1. 


ui, to make and pay all reaſonable allowances for uſual | 
_ outgoings, and payment of taxes and repairs, and for ſala- 


id to es to 1 1 bY 


bes as | 


of B. or as ſhe ſhall appoint, for her ſeparate uſe, fron from * 1 


| the control, debts, and engagements of her huſband. - 
_ ... PROY15$9, that this preſent indenture ſhall not ſu : N 
© make void, or inyalidate, any power or powers whereby Fe 
the ſaid 4. is enabled to make leaſes of the premiſes ; but 
that he may with concurrence of truſtees ; and that fines 
und rents reſerved ſhall be paid and accounted for 4 the 

2» truſtees on the truſts aforeſaid. _ | 

 _; Covenant from 4. for quiet enjoyment! on the aſs 18 
Acſtſoreſaid, and that he will not do any act whereby the 

= execution of the truſts may be öbſtructed, but on requeſt” _ 
Jo any a for better enabling them to execute the ſame. 85 
Froiſe for the indemnity of the truſtees. 1 go 


5 Arran 1 to G. Fame W 7 
7 124 friend to he's — 84 1 1 £01 
85 Br is Ad 8 aun l. | 


85 _ OE. 1 to | adviſe 3 In what 2 
ner this may be done, ſo * to — the ſame ror ane 75 


v. B. independent of G. f 


* indenture tripartiee, an 6. at the gd 2 
1 the wife of A. of the ſecond patt, and C. of the third 


| part, recite the grant of the rent-charge to the faid G. | — 
andi that G. having a great ſriendſbip for . and his fs. 


53 mily, and compaſſionating their diſtreſſed circumſtances,” 4 


bach agreed, for the better ſupport of the ſaid B. and her If 


5 family, to 2 ABI rent · charge to the e e 7 


the ſaid B. for her ſeparate uſe and diſpoſal, as if the se SEE 


F fole and unmarried. Witneſs, that for effeQuating the - 
- Purpoſe aforeſaid, let G. covenant with C. that he G. will | 


| |. ftandſciſcd of theſaid rent-charge, in truſt to pay the ſame . 
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ſhe'ſhall depart this life before tl 


3 5 in default of appointment, in truſt for G.; and that he the 


dentecharge accordingly. 
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A teftator de- his heirs,” in truft, by ſale or mortgage, or otherwiſe, to 
| viſedall bis raiſe money to pay his debts ; and fubje& thereto, out 0 


truſtees, and 


heirs, in truſt, 
further charges therein mentioned, he deviſed all his lands to his daughter Y. for life, ar 


| to wharhe ſhould ſettle on her and her ifve for his life; remainder to the firſt and other 
E ſons of the ſai4 V ſucceſſively, in tail; remainder to ber daughters in tail; remainder over, 
Taue truſtees, upon the teſtator's death, not chooſing to act, conveyed to other truſtees upon 


diſcovered, but that it was uncertaĩin whether they had been all delivered in, comvey the 


| £ | upon truſt to raiſe money for paying the debts and annuities of the teſtator, and indemni- 


ofthe ſaid teſtator ; with a power for V. to charge the premiſes, purſuantly to the ſame 


to uſes, in ſtrict ſettiement, for the benefit of 7, and her iſſue by him, in lieu of the pro- 


- viſion intended them by the teſtatator's will. The ſeveral Oz1x10ns'ef Mr. FI MEI, Mr, 


af -J® 8 


4 and her huſband could by any means make a good title to A. L. the purchaſer? 


| Poe mice 4 © ſaid rent-charge be 
?,. termiged, to pay the ſame to ſuch uſes as the at 
aa appoint (except for the benefit of A. her huſband); and 


ſaid G. and his heirsMall and will pay and apply the ſame 


 Þ 


IR CHARLES LLOYD, baronet, made his will, duly 
executed, and thereby deviſed all his lands in Mont- 
„„ pts unto two truſtees, and the ſurvivor of them, and 

n 0 


| RH nr the profits, to pay his daughter Victoria 1 50. a- year un- 
we furvivor of til his debts were paid: and ſubject and chargeable 26 
them, and his aforeſaid, he deviſed and gave all his lands and heredita- 
by ſale, mortgage, or otherwiſe, to pay the teſtator's debts ; and ſubje& thereto; and to the 

— 


| + after her deceaſe, to ſuch huſband as the ſhould marry, ſo much as ſhould be anſwerable a 


the ſame truſts, in purſuance of a decxee in chancery. And theſe truſtees afterwards, by 
indentures of leaſe and releaſe, reciting that they had diſcharged all the teſtator's debrs then 


= truſt eſtate to the ſaid V and her heirs, to the uſe of themſelves for four hundred years, 
lying themſelves; and ſubject thereto, to the ſeveral uſes mentioned in the words of the will 


E will, with portions for younger children, V. afterwards conveys the premiſes by leaſe and 
| releaſe to A. L. who afterwards demiſes the ſame for five hundred years to the intended 

= buſband of V. for ſecuring 10,000]. part of the confideration-money to him as her marri- 
nge portion. The huſband afterwards, upon his marriage with Y. conveys his own eſtate _. 


Ritz rr, Mr. FazaxzrLiEy, Mr, WitrmRAHan, and Mr Boo rn, Whether the truſtees 5 
were guilty of a breach of truſt in the conveyance mate by them to /. and, Whether . 


Spd at 


Parts" *t 2 | Fe 


%% oe RUS TS. | 
"il to ». Victoria for life; and after. "ee 
5 a to ſuch huſband as ſhe ſhould marry, ſo much as 
: ſhould be anſwerable to what he ſhould ſett te upon marri- 
age on her and her iſſue, for his life; remainder to the firſt 
and other ſons of the ſaid Vi Soria in tail general; re- 
- mainder to her daughters in tail eee with power to 
charge the premiſes: with portions 
_ "exceeding * And he gave three annuities to 


I three people for their lives, chargeable on the ſaid eſtates. 


And ſubject as aforeſaid he gave the remainder of his real 
85 9 on failure of iſſue male of his daughter, unto f 
; and made his daughter and fir H. Edwards exc- 
1 5 enters and gave his daughter all his perſonal eſtate. 


. Be indentures of leaſe and releaſe, the two truſtees 2 26 
1 rained i in the will not caring to ad, did, in purſuance of __ 117. | 
a decree of the court of chancery, convey all the premiſes | 1 


unto, and to the uſe of, Francis Leighton and Joſe a 

8 0 "Aſhton, and their heirs, upon the truſts and for the p 
poſes mentioned in the will. And for the more effeQual 
conveying the faid' truſt eſtate, at the next grand ſeſſions, 
in purſuance of a ſubſequent order, the 1209 truflers in the 


___ *will levied a ſine, which was declared to enure to the new 

3 Moe and their heirs, upon the like truſts. 

Br indentures of leaſe and releaſe, after reciting two 26. and 27: 
en which had been made for two terms of one June, 105 


- thouſand years, and five hundred years, the firſt by fir 
TR Charles Lloyd in his lifetime to Edward Jordan, eſq. for 
_ :2000ol. and the other by the faid Francis Leighton and 
| x ofeph Aſhton to Orlando Bridgman, eſq. and H 


Briggs, for raiſing 3 500l. with which all the faid debts of 


the ſaid fir Charles Lloyd then appearing had been paid 
or ſatisfied, and that the ſaid Victoria had requeſted the 


aid truſtees to convey and ſettle all the eſtates to the ſaid 
| ViRoria according to the ſaid will, and for the other pur- 


poſes therein mentioned; but it being uncertain whether 


All the debts of; the ſaid fir Charles had then been diſco . 

| 'vered, the ſaid truſtees did convey all the premiſes unto 
— _ the ſaid Victoria Lloyd, and her heirs, to the uſe of the . 
 _ faid' truſtees for four hundred years, upon truſt to raiſe 


money ſufficient to pay the debts and annuities of fir 


or younger children, not 


p- w PN 
3 * ; 

- a 
ie oe 
* 7 2 — 1 
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© Charles Lloyd, and to indemnify the truſtees from all coſts . 


And damages they ſhould at any time thereafter be put to 
EH 755 of their ene the indenture of — 8 


1 in the will $4 . 
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an 
| | «therein recited, or of that indenture ; and after the er- 
pPijrstion of the laid term, ts nh /everel wer mentioned in the BB 
ae. a out of Foe Jaid fir: Charles Lloyd, with. 2 
power for Victoria, whether ſole or covert, to charge all 
bor any of the premiſes, purſuant.to fir Charles Llppd's 
| mill, with any ſum nat excceding 30001. for younger 
=_ 5 . Childrens portions. e V f 
| 22-Mar.2747,, By indorſement on the laſt indenture it is declared by 
= | _ViQoria, Ann Leighton, Francis Leighton, and Joſeph 
_ * Aﬀhton, that the ſaid term of four hundred years ſhould 
remain veltcd in the' truſtees, as well upon the truſts in 
ih laſt indenture as upon truſt, at the death of the ſaid 
 Vigonria, to raiſe 1500l. with intereſt at four and a half 
On > and; pay the fame to ſuch perſons as the ſaid V 1 


V 
.. end. By indentures of leaſe and releaſe and fine, reciting, 
en, 147. chat the faid Victoria Lloyd was. indebted to the ſaid Ann 
Leeighion in 285 00l. and that the ſaid efiate was by the ſaid 
ei Charles E will ſubjecd to three annuities of 251. 
e ne for lite, and allo charged with andther annuity 
el per, annum, granted fince his death by the fad 
Visi Lloyd to her ſteward for life, it is witneſſed, that 
in conkideratign of 19,0201, paid dewn, and of Ig oel. 
. N to be paid by the ſaid Ann Leighton at the death 


ZBsoel. which with intereſt ſrom thence were to be paid by | 
time fajd Ann Leighton, and of the ſaid four annuities alfo 
dſo be paid by her, and of her delivering up the ſaid bond 

. _ for 2500l, to be cancelled, ſhe the ſaid Vigoria Lloyd did 


F  - _ convey the premiſes to the ſaid Ann Leighton and her 
FF  - heirs, with the privity and conſent of Edward Kynaſton, 
wm the ſaid ViRoria had then agreed to marry, and 
Who choſe rather to have 30,000]; than an eſtate fo much I 
- ._ _ inepmbercd; but is filent as to the ſaid 3000]; ſecured fo 
5 be raiſed by the ſaid indenture of 25th June 1343. 
|” 14 Mar. e. indenture tripartite between the ſaid Ann Leigbten 
pol the rſt part, the ſaid Victoria Lloyd: of the ſecond = 
= part, andthe ſaid Edward Kynaſtonof the third part, after 
. reit ing the conveyance to Ann Leighton, and that a mar- 74 
..-.. _ Flage was intended between the ſaid Edward Nynaſten and 
Victoria Lloyd, and that he was to have 10,0001; paid, or 
kcuted to be paid, to him, as her marrisge- portion, and 


0 


| © that it was agreed by all the parties that-the ſaid Ann Vii 
- F{<ighton ſhould mortgage the purchaſed eſtate to him fer | V! 
ü ſecuring ehe ſaid 10. 0l. and intereſt, the faid Ann | 
Lun Co So, Abu 
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 Viaoria 15 about yOu of 19 


; «id demiſe 1 fame. bai to mr. cas; Ee 79 xe z 
i 1 50 hundred years, ſubje& to a redemption upon , e ol I 


ment of 10,000]. and intereſt. 

By indentures of leaſe and releaſe the faid Edward Ky- 14. a0d 16. 
naſton, in conſideration of the fad intended * par, 1745 
and of the ſaid 10,000]. which: he received with her as a. a | 
portion, ſettled an eſtate in Shropſhire, of much greater 
value than fir Charles Lloyd's, on 5 for life, re- * 
miainder to truſtees to preſerve, '&c. then for ſecuring to 
the ſaid Victoria # rent-charge of ol. a· year for het — 
for her jointure z remainder to the firſt and other ſons of - 
the marriage in tail male, with proviſion for raiſing por- 
tions and maintenance for the younger daughters and ſons. 
of the marriage. And after reciting,. that pending the 
treaty for the ſaid marriage the ſaid ViQotia-had, with” 
the: privity of Edward Kynaſton, fold and conveyed the 


TE 


ſaid eſtate. to Ann Lei ghton for 10,000l.: over and above 8 . 8 


and ſubject to the 5 debts and incumbrances, and 

to the ſaid 1 500l. the faid 10,0001. being the portion * 

the ſaid Victoria, which mr. Kynaſton choſe to have in 

money inſtead of her real eſtate, in regard he did not 
eſteem the value thereof, ſubject to the charges thereon,. 

to amount 10,000]. it was thereby agreed, that the ſettlement 

and proviſion thereby made on the eſtate of the ſaid Edward 

Kynaſton for the iſfue of the marriage, ſhould be in lien 

of and ſarisfattion for all claims which they reſpefively - 

might. have out of the real e/late of the ſaid fir Charles Lloyd 

293 virtue of his will ; and if an 715 or ſons of the mar- 

riage, entitled to mr, Ky baten eſtate, or to any portions 

out of the ſame, by: _ of or under that ſettlement, e. 

ſpectively, when of age; ſhould not make and execute —ů 
acts, deeds, conveyances, or aſſurances, as were requiſite | 

and neceſſary for the ratification. and confirmation of the -—- 

ſale and conveyanice of fir Charles Lloyd" s eſtate to be e 


and extingui ing e voht. intereſt, or claim, of, j in, 
and to the ſame reſpectively, then all the limitations, por- 
tions, and proviſions, for them ſecured by the marriage- 
ſettlement, ſhould be void. And alſo a proviſo, by mort-" 
000 or ſale, of a term of five hundred years in the. 9 
tied eftate, to raiſe,money to HY mrs. Leighton ” 
on account of thoſe claims. „ 
Thus is no iſſue of Victoria che mr. Khan, and 
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1 TT” : Ss attees 3 in 6 Carles 27 will was well conveyed - 
W_- to the new truſtces. by the leaſe and releaſe and ine in 
3 IN 2 Fide Vick v. Edwards, 3. P. Wms. 372. But che 

ee. eftate being deviſed to the truſtees and their heirs by ſale 


Rx 85 i or mortgage to raiſe money to pay debts, Tapprehend the 


| legal eſtate was in the truſtees, and that the ſubſequent 


limitations in the will are equitable eſtates 3 and thereſore 
fifa bill had been brought for ſettling the eſtates to the 
C uſes of the will, a court of equity would have ordered that 


there ſhould be truſtees to preſerve the contingent remain- 2 
ders: fo that the. new truſtees. not having conveyed the 
1 eſtate according to the intention of the teſtator, and | 
as the court would have ordered them, I do not think * 
"hy for 4 n to FRI under this title. 4 8 
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any of the ſons or daughters of Victoria by mr. Kynaſton, 
1 but it will not affect any child ſhe may have by another 
= huſband; nor does this ſettlement, in my apprehenſion, 
1 in any ways alter the conſtruction of the limitation in fir” 
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- Mr 1 1 1 RN by 5 5 i] geile! in 15 e 
. | Lloyd's will only the freehold paſſed to the truſtecs, and 
| that the inheritance did not veſt in either of them; but 


| = : remained in abeyance : and after payment of the teftator's* 


_ debts, and ſubje& thereto, and chargeable with. ſome ſmall. 


_ annuities, the legal eſtate by the next deviſe veſted in the. | 


I 1 5 tteſtator's daughter Victoria Lloyd 3 and that when the 


_ debts were ſatisfied, there needed no conveyance from the 


3 for their ne thereu 


on n and the whole 


1 intereſt 
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Cbarles Lloyd's will; therefore I fee: no EIT to: > alter : | 
what 1 have faid concerning the title | 5 = F 
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veral uſes menti N 


: n in the: piles was a in the ſaid Vigo 
Lloyd: and as the teſtator made no diſpoſition of the fee, 

the ſame devolved on his daughter; and there being no 
Imitation between that and the free hold firſl given to ber 
but what were contingent, I conceive ſne might well de- 
FE ou them all by the fine, and ſo acquire an e e : 


in fee $4 wherefore 1 1 85 25 * 2 _ 1 


7 ws -_ * 8 — 5 3 I ih Ss 3 7 131 1 


5 


00 May, 7 . 


* . 8 * 2 3 


v 4 vw 5 ? > 


| * SUPPOSE the FE was dud in the es; 5 and Mr Pazakza- 
5 if fo, Tam of opinion, that the truſtees were as much in- 
5 truſted to ſupport the contingent remainders as for the i 
55 benefit of any truſt in the will; and therefore I am of 
opinion, that the truſtees, by putting it in the daughters 
power to defeat the contingent remainders, are anſwerable | 
for a breach of truſt for the conſequence which has hap- 5 
pened by the daughter's barring the contingent remain- | 
ders; and if the purchaſer had notice of the will, I think 
the daughter s iſſue may be relieved againſt the purchaſe: 
but if no notice of the will, the purchaſer will hold bis 
5 purchaſe : but no perſon befides the daughter's iſſue can 
* the purchaſe, or complain of a breach of truſt. 25 
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2 AS to the fir tobjeation, n W in Pa did UF Wir sa- 
| paſs to ihe truſſees, but the fee continued in abeyancez it n cn. N 
being contingent in whom it would veſt 5 yet a0 they con- 155 
veyelcl the tee cc fur, Leighton and mr. Aſhton two 
bother truſtees, by fine, I think, that as one of then muſt 
pel. As tothe ſecond objection, Ithink, thar though the 
truſtees did eondey to mrs. Kynaſton the eſtate to the ſe-— 
| ied in the will; yet this, I think; might 


; 15 N ds as a breach of truſty becauſe it had ten- 


ANT: | 


DS. 6 for ſo long as 
___ fur-fimple remained in truſtees, -a court of equity obs 
mit ter contingent remuinders to be deſtreyed, in - 
= : gardtharthedefirudion of them deperids upon mere legaf * 
Fo principles, oz. that they muſt leave 4 particular eftate'/sf * 


. would have directed a ſettlement to have been made, and 
e Ba ve interpoſed truſtees to preſerve contingent re-. 
: mainders. And though the truſtees In this caſe yere not 


* 5 8 * * 
5 


- they are ſo by implication or conſtruct ion of a court ol 


1 


N conveyance, did an act Which was probably for the bene 


the truſtees had no expreſs or declared truſt to this pur. 


huſband ſhould apply to a court of equity to ſet up thoſe re- 
| males 3 in equity, the court would not Five we relic ef 


55 . WE HE = I Ry 


> >. mal the truſtees, or againſt the purchaſer. © 
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* 8 1 2 Inconveniency of limitations to ehildren-unborn 


RN - ih remalnders over without any truſtee to pteſetve con- 
= tingentremainders z in which caſe if tlie femme was encim, 
3 and abe next in remainder.enterct before the birth of ſuch 
H child the title of him in remainder-could never be im- 
peached ; becauſe the rule of law was, that a contingeat- | 
_ remainder. muſt always veſt either during the particular 
e eee Cetermines ; "ks kb oy T 


2 


the 1 


© ©  freeboldto ſopportthem, And if the truſtess hug bro 
2 bill to have had the truſts of fir Charles Lloyd's will car- | 
ried into execution, I think, that the court of chancery Ce 


5 |; WE Aren truſtees to preſerve contingent remainders Jet 


E . 5 8 equity. But as theſe truſtees, by their Joining in this 


ral os 
5 bag 
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fir of his daughter and her iſſue by that marriage, and as 5 


1 _ poſe, T incline to think, that in caſe the iſſue of mrs.. Ky- ” 
E i ” ; naſton by her preſent huſband, or by any after-taken | 


2 * 


Nn . 1 
99 e 
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As to the third queſtion, I think, that if irs Kian = 
| ſhould ſurvive her buſband, and have a ſon, he would not 
olthumons ſon under the a8 of 11. Wil- 

a ſiatute was intended to temedy:anothes evi 
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_ charge as againſt a purchaſer for a valuable confi- 


"ance of his intereſt to a purchaſer ; but J do not know  _- 
that mrs. Kynaſton, or any one elſe, can do any act to ſ .. 
cure the title; and I think, that if there ſhould be an a:: 3 
plication to parliament, no act could be obtained that 1 
would confirm the title, becauſe the perſons to be affected 


5 truſtees and the ſurvivor of them and his heirs in truſt. by 
ſale or mortgage to raiſe money to pay his debts, the truſ- - 
tees only. took the freehold. for their lives, but the fre 
5 was put in abeyance by. being limited to the heirs of. the : - 

| : ſurvivor, and being ſo in (whereby it was put out of the RE 
_ .teſtator), the teſtator could not take it up again and de- 55 5 N 3 
: in it by the 00 words, conſequently the firſt words 5 5 . Ox xe [ 
plete r * the NOR: NY ans ons | 5 A 


ot%do, but here the 1 W are 4 : 


rot, and no perſon's in ee takes who | is to * „ . | 


8 by the ac. 5 
As to the fourth aun 1 i 691 1 3 hs 99 05 1 


; in chores from the 3oool. only. 1 think, that the will 


"does not direct any ſum, and therefore that this is a frau - : 


0 


deration, and therefore cannot be ſet up againſt the pur- 
, Chaſer i in this caſe. Upon the whole, I incline to think, 
" that a good title may be made notwithſtanding the ſeveral 
objections above, though it is not fo clear as could be 
* I think, that as mr. Kynaſton ſeems to have 
an eſtate for life in the premiſes by the will of fir Charles 
Lloyd, he having made a ſettlement on his wife adequate \} 22 
to her fortune, that therefore he ſhould j join in a convey- _ 


ate the iſſue of mrs. Kynaſton by any after taken buſband, g ; 
"who. cannot have any recompence in lieu of the Py 5 
beben that 1 are to ** e _ | Ee 


FF 


5 THINK ; a 3 cannot — afe ae this title, Mr. Boorn's Mm 


My anſwers to the Queries are theſe: Orixiex. 


Finxsr, Iam of opinion, that by the . to 1 oo 5 8 EF 


Vor. 8. * A's — If: +3 55 1 Ry Rigs 
1 N 


8 0 the ſubſeque went words can operate only en the equitable | 


Cate, and be a diſpoſition thereof. And L apprehend that 
> 4 truſtees, by making a feoffment or levying a fine, 
| might well enough bar anddeftroy the contingent remain- 


would make a title by eſtoppel ; but it feems'to me fome- 


ders, and acquire ſuch a fee as to enable them to make a 
goo title, more eſpecially if done by fine, becauſe that 


what doubtful how far they have done that in the preſent. 
' eaſe, as 1 ſhall mention in the Poſtſcript to the Second. | 
Tux two new truſtees, mr. Leighton and mr. Aſhton, 
. "A have limited an eſtate to truſtees during the life 
time of Vi coria, to take effe& on the determination of her 
_ eftate, in truſt to preſerve the contingent remainders from 


5 being deſtroyed; but this is upon the ſuppoſition that che 


 faid two truſtees had acquired a fee by the conveyance and 
fine of April 1744. How far their not inſerting ſuch truſ- 
tees is a breach of truſt may be doubtful, but me. Kynaſton 
and Victoria ſeem to be guilty of a breach of truſt in ſell- 
ing away the eſtate for their own advantage, and a _ 


5 : chaſer having notice can be in no better ſituation. - 


To the ſecond. The limitations in the wilt of fe 


2 Charles are to the firſt and other ſons of Victoria. A 


woman tanhave no poſthumous fon within the meaning 


N ol the ſtatute of W. 3. but I think that if Vitoria ſhould 
have a ſon by a ſecond huſband, equity would decree the 
eeetſtate to him, and the purchaſers having notice would put 


nim on the' footing of a volunteer, Even a ſon by mr. 


 _  Kynaſton would be put to his election; and if he choſe to 


_ abide by his grandfather's wilt rather than his father's ſet- 


dlement, I do not ſce how a court of equity could avoid 


deͤeerceing him the eſtate ſubject reer age —_ 
e ew ſon would have a ſpecific lien thereon, 93 
170 ſhe Third. Younger children of mr. MER 4 
would be put to their election in equity, either to abidde by | 


te ſettlement made on their father and mother's marriage, 
: or to Mr the A wwe fir N will. Younger 
| . 


5 


| ebilegen dy' 2 bſeque 
whole 30001. even in the hands of a purchaſer. _ But 1 
muſt add, that fo far as any mortgages have been made 
for railing money to pay the debts of fir Charles, ſuch 
_ mortgages and the principal money due thereon "are a 
charge on the eſtate ; and ſo will any further ſam alfo be 
that may have 9 e to Par off wed e ber ol | 
bis debts, _ | 
ie inpolible to- udviſe 2 KO PA 10 [novejt of this 
title. It does not appear to me that any remedy can be 
hadi in this caſe, unleſs by getting an a& of parliament to 
go confirm the title, upon ſome compenſation. being thereby: : 
| provided for mrs. Via | 
by a future buſband. But I do not know whether 5 20 A. 
| compenſation can be had, unleſs out of mr. Kynaſton's ' 
own. eſtate. It muſt be owned to be a hard caſe on mr, 
0 Kynaſton 3 but 25 he has taken 10, cool. out of this eſtate 
with fulf notice, he may be probably adviſed to confeut to | 
| ſubje@ his own eſtate to this e | 
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nt tire wen be Tabiled we. 


a Kynaſton's younger children 


_ 446 Func 1754. | 8 5 
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| * releaſe of the 25th and 26th of April 1744, and the 
| ſubſequent fine operated to deſtroy the contingent remain- 
5 ders in fee to the ſurvivor of the two firſt truſtees. This | 
_ conveyance. did not operate in the firſt inſtance by fine, | 
but by leaſe and releaſe... Now, nothing paſſed thereby © 
but what the releaſors could lawfully paſs, viz. an eſtate 
for their lives. Then the ſubſequent fine ſeems to operate 
no further than as a releaſe, and not ſo as to enlarge the | 
e eſtate granted by the leaſe and releaſe, but to conſitm it; 
but this is very queſtionable, and deſerves further conſi- 
deration. 2 . a rn caſe” car} be” ' mended 


* * 


| thereby. | 
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| ____ , AFTERWARDS: the following deed of indemnity. was 


mage and ſtated in a caſe for mr. Wilbraham's Opinion. 
Br indentures of leaſe and releaſe, reciting the will of 
the faid fir Charles Lloyd and the ſeveral ſubſequent tranſ- 
© ations abovementioned, and alſo taking notice that the 
ſaid Ann Leighton had entered into a treaty for ſale of the 
______  faid premiſes; and an objection having been made, that 
- _ © notwithſtanding the ſaid indentures of the rith and 12th 
. _ of March 1747 and fine, the inheritance of the ſaid pre- 
miſes was, for a full conſideration paid, legally conveyed © 
auc veſted in the ſaid Ann Leighton for an abſolkte eſtate 
iin fee-limple, diſcharged and devefied of all the contingent . 
 _____ uſes and eſtates limited and deviſed for the benefit of the 
Chicken of the faid Victoria by the will of her father; and 
___ that akhougb a much greater proviſion is by the ſaid ſet- 
____ *. ©  tlement made dy the ſaid Edward Kynaſton out of his own 
e cftate for the faid Victoria and her iſſue than they could 
be entitled to under the faid will, or the ſaid eſſate deviſed _ 
-- Could produce, yet as that provifion extended not to ſuch 
3 6 iſſue of the ſaid: Victoria as (in caſe of failure of iſſue of 
| her preſent marriage) /be might have by a future huſband, 
it might be doubtful, Whether her children by any fub- 
ſequent marriage, in caſe of ſuch contingency happening, 
might or might not claim or be intitled in equity to a fet- 
tlement of the ſpecific lands deviſed by the faid will, ſub- 
ject to the incumbrance affecting the ſame? it is witneſſed 
that the ſajd Edward Kynaſton, for the confiderations _ 
-_ ___  therein-mentioned, did, with the conſent and approbation - 
of Victoria his wife, and Ann Leighton, grant and demiſe 
> 25 manor of Hardwicke, &c. and all the eſtate of mr. 
* Ey naſton compriſed in the ſaid indentures of the 14th and _ 
15th of March 1747, to truſtees for two hundred years, 
in truſt for protecting and indemnifying the ſaid Ann 
Leighton, her heirs and aſſigns, and the ſaid purchaſed 
Premiſes againſt all claims which any child or children or 
ilue of the ſaid Vi coria begotten or to be begotten, or any 
claiming under them can 55 claim, ſet up, or be in- 
-__-_ _ _ritled unto, of, and in the ſaſd purchafed premiſes by vir- 
tue of the ſaid will of fir Charles Lloyd ; and from and 
A2 gainſt all ſuits, entries, evictions, colts and charges which 
the laid Ann Leighton, her heirs or aſſigns, or the ſaid 
Purchaſed premiſes might be ſubject to on account of an 
ſuoh claims and for that purpoſe itis agreed, that in caſe the 
ſaid Ann Leighton, her cheirs and affigns ſhould hereafter. 
de evicted or ejected out of the faid purchaſed premiſes, or 
— ww > *T a... 
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5 To any pa part e or that the ald PRO ge any part = 


6 " thereof, ſhould be lawfully. recovered by any child or chil- 
dren of the Taid Victoria, or his, her, or their ue, or any 


* other perſon claiming under tlie ſaid will,” or in caſe any 
„ elitr or claim ſhould be made by or on bekialf of em on 

5 5 premiſes, or any cjectment delivered or other a 
17 tho. or ſuit in law or equity ſhould. be comme nced or pro- 
ſecuted againſt the ſaid Ann Leighton, her heirs or aſſigns, 


| for the recovery of the ſaid premiſes or any part thereof, 


en 


or that ſhe or any of them in any wiſe ſhould be diſturbed 2 55 ; 


: in tbe enjoyment of the ſame by any ſuch children or l- 
5 ſue, or any claĩming under them, that then the ſaid ttuſtees 


ſhould by ſale or mortgage of the premiſes thereby granted 


Es ot demiſed, or by the rents and profits:thereof, raiſe ſuch - 

* ſums as ſhould be ſufficient to anſwer and pay and make 

— a full compenſation for the loſſes and damages that the | 
Taid Ann Leighton, her heirs and aſſigns, ſhould ſuſtai an 


reaſon of ſuch ſuits, &.; and alſo all the coſts, &c. 
| hich ſhe or they ſhould ſuſtain by reaſon of the fame reſ- 


Ann Leighton, her heirs and affigns, for and towards the 
"making and effecting ſuch compenſation, . 


- circnmſtances of this caſe, and give his opinion, Whether 
it was adviſeable for a purehaſer to accept this title as it 


” unexceptionabſe title to a purchaſer, or in cafe. he ſhould 
_ want to ſell or mortgage or make a ſettlement thereof? or 


4 for him to complete! his purchaſe E 


it cannot ther Ye be thought to be adviſcable for a pur- 


_ admits à defect, or at leaſt a doubt of the ſufficiency of 
tte title; ſo that I think that the title muſt depend in 


OR, 1 mately 
* ; 75 8 a 5 n i 
* 5 5 ; * 
* * 5 


* 


555 peRively, and ſhould pay the ſaid ſums ſo raiſed to the ſaid _ ; : 

Mr. WiizrAnAm was defired to conſider tiewbole 
then ſtgod, ſo as at any time be might make a good and 

upon the whole, Whether he . it e bes N 4 


AS the title was not thought; 2 er one 75 any 2 the „„ 4 
L Counſel who have given their thoughts thereon, the ſame Mr Eee: 3 
depending on nine queſtions both in law and in equity, e - 


| chaſer to/accipt it a8 it-Nands by itſelf without the col- 
lateral ſecurity, for the collateral ſecurit y y argues or rather 


N ſome meaſure on the ſufficiency of the collateral ſecurity, 
which, if it be certainly good and ſufficient, will in ſome : 
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All I cannot ay that we Kiſs t to the 
land intended to be purchaſed Je clearly, marketable, for 
ſuch a title ſhould be 410 of itſelf, and ſhould not want 


r re is 2 matter of 
2 rather than law, VAR Fa  purchi ſer ſhould 
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5 10 on of eee of 3 Counſel in Gin of 
* title, I ſtate my anſwer thijs + That in the Cafe of Pye 
OE lord keeper faid, that the relief prayed againſt. 

a purchaſer having notice of. the contingent: remainders 
"hp deſtroyed by the truſtees joining was ſo very plain 
and reaſonable, that if there was no precedent in the caſe 
be would make one ; and agreeable to ſuch declaration the. 
Cafe of Manſel and Manſel and many others have been 


| 1 And to further illuſtrate this Caſe as to the 


- principal point, which i is, how-far the truſtees ſhould b) 
_ Implication and not by xp 
tees to ſupport the remainders, not withſtanding there was 


24 decree for them to convey. in the words of the will, ſec 
"the. Caſe upon ſerjeant Maynard's will, Talbot f. 3. where 
the court decreed that a conveyance in the like cafe ſhould | 
be ſettled by the maſter according to the letter of the 
wills; but upon exceptiqns to the maſter? 's report-it Was 
- ordered, 1 that proper eſtates ſhould be made to ſupport the 
remainders, that the teſtator s. intent ſhquld. not be fruſ- 
trated: and this reſolution. was afficmcd in the houſe of / 
lords: foi in all caſes executory the intent of the parties 


will i in equity prevail Ong the 5 of lav, 1 17 by 
ent in Talbot's N 438 Py 45 ” 
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| s declaration be deemed truf: . 


Ea 


of the faid R. H. and S. H. and the heirs male of his 
| body, &c. 3 and as for a houſe called, after S. H.'s 


| decraſ to the uſe of Rowland and his heirs 5 and as 3 „„ 
and concerning the capital meſſuages, &c- and all other 1 


the lands whereof no uſe is limited, to the uſe of R. H. 
for his life, and then to the uſe of the Me male of the 


d E. H. on the body of the ſaid 8. H. awfully begetten 


or to be begotten; and for want of ſuch iſſue, to the right 
| heirs for eyer of R, 


EK. H. at the time of this' deed had iffuc' male born on SY 


1 of the ſaid 8, viz. M. and F. ſinee dead. 


Wurr zn R. H. is more than tenant for life l . 
Bo ' his ſon Af. lives, or any other iſſue between R. H. and 
8. H.; or that R. H. is tenant in tail now, and may ſuf- 


ih a common recovery, and become tenant in fee of the 
eien meſſuage ? or, Whether if he ſuffer a recove on 
he forfeit, and may the ſon M. enter as iſſue male 


© ALTHOUGH it is undoubtedly | true, that at this 8 


4 4 to a man for his life and after his death to bis iſ- | 
8 or to the iſſue of his body, will give the deviſce . 
eſtate tail, yet that was not always ſo held, for they for- N 


merly took a difference. If the deviſec had no iſſue at the 


time of the deviſe, they held it an eſtate tail; but if he had 
iſſue at the time, they held he took only an eſtate for life 3 
vide Cro. Eliz. 742. Taylor and Sayer and Hales way 
of citing the Caſe 1. Vent. 229. Nothing therefore can 
+ þ ky be inferred from. the import of the word Wet in 2 5 


wo 


S 1 Ws N 2 his fort and 1 in n if Cami. 
4» macriage then ha between the faid N. H. and f. B. t. Boorn's 
daughter of A. 3. by indentures of leaſe and relenſe did Or in 0m on 
grant, &c. to J. B. and three others and their heirs, in 2 a 
_ truſt to theſe u Es; 3 as for and concerning the meſſua ages, * 1 2 
e. to the uſe of F. H. for his life, and then the meſſua- ; 2 * wy 
2 c. to the uſe of R. H. for life, and then to . H. uſe. 
n 


. 


a 


Tur point here * Whether by the knows: rules, 4 bs. HR. 5 bf | 
by the word iu can | be made a word of limitation in — 


%ͤö;ö 2—;¼!˖ 5 
- = 8 deed enuring 3 way of 1 ſo as to carry the 4 
5 to the perſon from whom the ie i is to proceed 7 | 


I.rx is true, that Judges have often gone a great way in 


3 = SE mine deeds enuring by way of uſe operate according to 


ite intent of the parties: notwithſtanding the informality 
1 3 57 thereof; or the want of ſkill in the drawers ; but it has 
Ec 5 . oe never yet prevailed, that an inheritance ſhall paſs in lands 
TOP ns by deed without the word Beirs, even though the con- 
. 88 veyances N "ep: by WAY. ad e be 3 led 


o * 0 8 ; 

4B I 5 pol = N 4 2 4 pig, 15 255 
( 1 N # , to uſes. 3 + $4 3 "cb n * ** 25 2 Ar * 4 % SY 712 as 
| 3 ; 9 7 

4 7 : X , 


Ix Co. Kitt: 20. b. A. lol. 3341 it b i lad 9“ 

. 8 that an eſtate tail is not to be raiſed i in a deed by, 
Po any other ward than the word peirs.. In 1 Ro. Abr. 837. 
. Caſe of Nevel and Nevel 16. Jac. 1. jt was held 
expreſsly, hat a feoffment to the uſe of I S. and the iſſue 

5 male of his body was not an eſtate tail, for want of the 
„ word heirs. The ſame Caſe is reported i inT Brownl./152. 3 
_ Tuvs the law was ſettled for near one hundred years; 
an and then from the reſolutions of the Judges in the Caſe of 
„ Leigh and Brace, 5. Mod. 9. and Carth. 343. it Was en- 
=. | ED deavoured to be again made a queſtion, Whether an eſtate 
3 tail migbt ariſe by limitation to the iſſue in a deed operat- 
ning by way of uſe? In that caſe the limitation was to the 
=. . uſe of 0 B. and his heirs for ever, and for default of iſſue 
33 the body of the ſaid $7.4 B. then to the uſe of the right 
„ heirs of . B.; ; but the word heirs was uſed, and the ſub- 
8 ſequent. words. were uſed only to ſhew that the donor 
meant heirs ifſui uing | from or proceeding. from the body of 

| J. B. Accordingly the point, whether the word iſue 
would create an eſtate tail! in a deed operating by way of 
5 uſe, came. before the court of exchequer in Mich. Term 
EE 8 Geo. 2. by the name of f Makepeace and Fletcher, which 
= 5 is reported i in n. 447 upon a covenant to ſtand ſeiſed ; 3 
REED the words were nearly the ſame as here : and the court 
3 all held, that the e bad not an eſtate fails but jo * 
. only. 7 | 
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- 4 in wh RPO Ta not but there are 3 a caſes — 
5 "nl 5 where eſtates have been limited i in this manner, but i it has 
- always been where deeds are unſkilfully drawn. When 
the opinion of avy Counſel hay been aſked, the anſwer 
2 muſt-have been uniform, that no eſtate tail would ariſe. 
And it would ſhake abundance of titles to alter the law in „ 
1 this reſpect. If deeds of uſes mult be governed. Jn, RR 
ſiame rules as prevail with reſpect to wills, then a limita- . 
tion to a man's male deſcendants, or men children, may _ 
create an eſtate tail; and an abſolute inheritance may paſs 
5 by: a limitation to the uſe of the era for ever, which 
4 vill produce infinite confuſion... os att. 
I An therefore of opinion, that R. E. was. tots tenant \ 
for life; and that M. H. with his two brothers became 
entitled after his death to the ſaid premiſes i in F. and B. 
5 as joint. tenants for life ; z; and that the reyerfion will - Mp 
to the claimants under, thoſe. who. purchaſed of, 8s _ 
q mited to ne n 5 n 
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* en of 1 FR 58 made . 3 Ss 2 
B Bridges, eſq. and Ann his wife of the one part, Rich- . nd . Nov. ; 


ard Deſpard, William Carden, and Walter Stephens of, e 


the other part, they the ſaid George Bridges and Ann his of leaſe and re- 
wife, in conſideration of the rents, coyenants, conditions; — cert in 
and agreements thereinafter mentioned, and reſerved on bereditaments 
the part of the leſſces, their heits and aſhgns, did demiſe, — 
grant, ſet, and to farm let, releaſe, and confirm, unto the their heirs, © Þ 
ſaid Deſpard, Carden, and Stephens, and to their heirs 3 ho. — 
8 three, and the lives and life of the ſurvivors and ſurvivor of them; and during the lives 
and life of all and every other perſons and perſon who ſhould be added to that 3 for 
Eke gver, purſuant to the covenant for rene wal therein- after contained. Mr. Boorn's Or 1» 


ion, Whether the legal eſtate was b * conveyance veſted i in The ane fo as to 
| ſupport at at law all future renewals? = 38 . Py" 
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1 TG 5 5 Will eee and Walker Ste 97 „ 
= 7: 22. and afſigns, from the firſt day of faid November, 
for and during the natural livesoftheſaid Richard Deſpard, 


William Carden, and Walter Stephens, and the life and 
„„ e ee ee of them, — 
äñ _ alan of : and. lives .0 and every other per, 
and perſon 12 ſhall be 24 to this preſent — 
_—_—— 7 for ever, purſuant to, and in execution of the covenant 
F © _ for renewal of the ſame, as hereinafter is mentioned: 
 - "' -Reddendum yearly 8001. for the firſt: fix years and fix 
F  . months, and 2000], yearlyafterwards during the remainder 
of the term and eſtate thereby granted; and which is re- 
erved to the ſaid George Bridges and Ann his wife, if 
me happened to ſurvive him, for and during ſo many years 
ve the ſaid eſtate thereby granted as they ot either of them 
ſhould happen to live; and after their reſpective deceaſes, 


155 mainder of the premiſes ſhould belong or appertain. _ 
I which leaſe mr. Bridges covenants a the leſſees, 
i this he and the ſaid Ann his wife, in caſe ſhe ſurvived him, 

would, within fix months after the death of the ſaid three 

lives, and every other life that ſhould be added unto, or 

be put into, the ſaid demiſe, or any renewal thereof, 8s 
each of ſuch lives ſhould happen to die, on pay of 
Sool. in the common dining- hall of an 8 nn, ab 2 
fine, within fix calendar months next after the death of 
every ſuch life, unto the ſaid George Bridges, or Ann his 


or to him or them that ſhould be entitled to the remainder | 
or reverſion of the premiſes, and upon the nomination of 
ane life to be added or inſerted in the room of the liſe or 
lives ſo dying within the ſaid ſix calendar months, —they 


. rs of them, or the perſon or perſons who ſhould be entitled 
or the time being to the reverſion or remainder of the 
88 premiſes, ſhould and would at any time after fuch 
payment and nomination to be made within the ſaid 
fix calendar months, upon requeſt, renew, add to, and 
put in ſuch other new nominated life ĩn the place of every 
_ life fo dying; and ſo. from time to time for ever, by 1 ine 


ſertin the ſame in a label to 25 2 annered for ſueh 
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unto the perſon or perſons to whom the reverſion or * | 


yy 1 85 wife, if ſhe ſur vived him, or unto their reſpective aſſigns, 


= tho ſaid George Bridges and Ann his wife, and the ſurvivor | 


Ft 


bee ſuch new life on; the ſaid deed. of releaſe, or in- 
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e. his- wife ys the Bn or ſurvivor of them, 


the power 


* . mr. „ iges ES: 


their, ſome or one of their, heirs or afligns,” ſhould no- 
-minate ſuch new life or fives as aforeſaid, and pay the 


$ reſpective ſines for each liſe that ſhould be nominatedwith- 
in the ſaid times, and at the place and in manner before. 

mentioned, and accept of ſuch rene wal thereby agreed to 
be made, and ſeal and execute counterparts thereof. | 


Tur two of the lives named in this leaſe died i in . . 


n life-time of, and ſeveral years before, the ſaid mr. Bridges, 55 
whe alſo died the 12thof Mey 1781. „ 


-Anp upon his death the ſaid Ann Bridges, hi widow, 


; = ſciſed of this eſtate for her life, as her jointure 
under her marriage-fettlement, with a power of making : 
leaſes thereof for twenty-one years in-poſſeſſion; or for 
one, two, or three lives, under certain terms and reſtric- 
tions ; and there being only one life a inthe fad 
leaſe, viz. William Carden, ſhe, b by indenture bearing \ 


; "ite oy Janvary 1757, and made between her of the one 


part, and the ſaid William Carden, George Deſpard, and 


Hannah Stephens, widow, of the other part, did (in con- 


_ federation of 1000]... therein mentioned to be paid to her 


8 a fine), remiſe, releaſe, and con ſirm, the ſaid manor | 
: and premiſes, compriſed in the ſaid Teaſe of 1720, unto 
the ſaid William Carden, and to the faid George Deſpard - 


and Hannah Stephens, to hold to them and Wein eim, 
for the lives of the ſaid William Carden, William Carden 


the younger, and James Siephags, an 
them, Kc. 


1 d the ſurvivor of 
In this renewed leaſe or label, the manor and premiſes 5 


_ thereby intended to be demiſed, are not deſeribed in any 
other manner than by way of reference to the deed of ro 
5 leaſe of the ad November. 1.729, whereto this renewal or 


label is alleged to be annexed ( though in fact it was not); 


5 nor is there any certain rent reſerved, nor proviſo inſerted 


for re-entry in caſe of non-payment thereof, but only a 
general reference as to the rent, refervations;. ani 8 
1 agreements, compriſed in the ſaid leaſe of 1729 
Tx ſaid William Carden the elder died ſome years Pe | 
and the late leaſe or renewal, independently conſidered, 
- Fannot _ exiſt, betauſe it is not made conformable to 1 
leafing given to or veſted in mrs, Briggs) : 
and the doubt which is now ariſing is under the o 8 
of the babendum in the ſaid deed of releaſe of 1729, VIE 
— Whether 1 the N FER merehy veſted in the w/o 
loeaſees 


3 
ö a 


Ry legally to ſupport the ſaid renewed leaſe during the now 
= _ ſurviving life therein,” and alſo all future renewals as may 


be made for ever? or, Is ſuch renewed _— Mpc in 


LE 1 ould n in the: arri 
: And aſſigns, ſo as to ſupport all future-renewals: thattmay 
be made ad infinitum $5 OE, 


or of 8 belt 


Is the limitation to the Fen Rn 2s ks heirs ſulficient 


OW 15 Je, and for an reaforis 7. | 


* z 
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- THE. great inquiry upon 4 Caſe 00 bes Wir Was 
: aa? is the operation of the leaſe made by the indentures of 


the 1ſt and 2d days of November 1729 ſtated in this Caſe, 
.and of the proviſoes and covenants therein contained, 


f trying, weighing, and conſidering the whole as 'by 


e upon the rules and principles of law? 


. 


4 ; 


*F SHALL by no means deny the legality, an at . or 
Shi equity, of covenants for renewals of leaſes, I ſhall not 


deny that covenants for the perpetual renewal of leaſes are 


valid, and that courts of equity will carry the ſanie into 
aktual execution, and decree the performance thereof. The 
actice of inſerting fuch covenants in leaſes is general 1 in 


1 Ireland, and ſuch covenants have been frequently: upheld 
n the houſe of lords here in England, vpon appeals from 
-  thenceg but no 2a 
Where it has bet 


e has ever come to my knowledge, 
en endeavoured' to ſupport contracts or 
grants for renewals otherwiſe.than- by the means of argu- 


prove, that courts of equity ought to decree ſuch con- 
tracts to be carried into execution by. à ſpecific perform- 


ance, like all other covenants and agreements relating to 
: he ſertling or conveying of lands, Now there are plain 

5 arguments in equity to prove, that a covenant or agree 
ment for the rene wal of a leaſe ought | to be decreed to be 
HhHayeg ot or obtained a grantor con veyance of the reverſion 
of lands, compriſed in any leaſe then ſubſiſting thereof, 
8 ene bing feen i and bad full Notice of fuch leaſe, 15 


ifically performed. No purchaſer can be pteſumed to 
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ments founded on equitable principles, which tended to 


contract or agreement that had been entered into with fuch - 


of equity would decree the purchaſer of the reverſion t to 
execute a new leaſe to the tenant or old leſſee, and to re- 


TE this | is "ERR n N e and 


5 105 al the Sonden FERRER Indeed, ifa purchaſer was . „„ no 
to go upon the land, and aſk the tenant under what leaſe 93 
he held ſuch land, and ſuch tenant was to ſay, that he wass 
tenant at will, and had no leaſe at all, that would be a 85 5 
fraud upon the purchaſer :. but if he owned he had a leaſe 24 

it would be incumbent on the purchaſer. to call for a fight 

thereof : if he omitted ſo to do, it would be his own ns 

and at his peril ; for then he would be deemed to have run 

the hazard of whatſoever ſhould prove to be the contents 

of ſuch leaſe, and that would be preſumptive notice. . 


he actually had a ſight of ſuch leaſe, that would be actual 
notice; and if aſterwards he proceeded to complete his 


purchaſe, and then, when the purchaſe was made, refuſed, . | 
upon application to him made by the tenant or leſſee, to i : 
execute a new leaſe in purſuance of the covenant for re- 
newal contained in the old leaſe, it is not to be doubted 

but a court of equity, upon a bill filed by the tenant or 
leſſee, would compel ſuch purchaſer to renew, by exe- 
cuting a new leaſe according to the covenant ; for he the 
purchaſer could not plead to ſuch bill that he was a pur-. | 4 
chaſer without notice, there being ſuch proof of actual or 0 


preſumptive notice againſt him as aforeſaid. Now, it is a 


ground in courts of equity, that notice reduces a purcha- 
ſer to the caſe or condition of a volunteer, that is, of a 


perſon who claims under a voluntary: conveyance, W 


from bounty; againſt whom any third perſon, being a pur- 
chaſer, has and would have a right to come into a court — ._ 
of equity to compel him to a ſpecific performance of any 
third perſon, to make him any grant of any eſtate or inte- 0 | 

reſt in the land. And conſequently. in this caſe a court | 


new the ſame from time to time, according to the terms 
of the covenant for renewal contained in the old leaſe. But 


13 8 ca ORE W a 


W deugu operation CIA 


: ; ED 5 common leaſe with a covenant for ſuch perpetual renewal 


28 T have mentioned. For if you view ſuch common leaſe 


in the light of alegat conveyaiiee; be it # leaſe for a ſnort 
term, ſuppoſe three, fx, or nine years ; or be it a leaſe for 
aA long term, ſuppe Hi 
+ _ years; its legal operation, in point of demiſe, can be no 


fift! y, feventy, or an hundred 


mire than to give the lefſee, after he has entered, a _ 


0 the poſſeſſion ; or, to ſpeak with firifter propriety, an 
BEE eſtate in poſſeſſion for a certain determinate number of 


15 . 5 | years, with the immediate reverfion back again; or rather | 
- ] another eſtate to the Jeffor back again dire ly in rever- | 


. i fon; and the additional covenant operates not at law to 
extend the leſſeeꝰ's eſtate beyond the period before appointed 


for its determination, or to paſs or grant to the leſſee any 
further eſtate whatſoever at law, but only to make a pro- 
miſe or an engagement to make another leaſe futurely. 


The covenant necefſarily implics at law the very evutraty 


to the paſſing'of any actual eſtate or intereſt ; for the co- 
venantor is, by the words thereof, made to ſay, that he; 
bis heirs or affigns, will, when ſuch and fuch a particular 
time ſhall happen as is there expreſſed, make and grant a 
new leaſe of the premiſes for the, like term as he had be- 
fore granted by that leaſe, It muſt therefore neceſſarily | 
be the intention of the parties, that ſuch an eſtate in the 
reverſton ſhould be retained by the leſſor as ſhould enable 


mim, his heirs'or affigns, to carve thercour (hen the 
time hall come that he ſhall be called on to perform bis 


Covenant) the new term he has before covenanted to 
grant by way of rene wal; and he muſt have the reverſion - 
to be able to carve ſuch new term thereout, upon the a 
nemo dat quod non habet. Wherefore the legal operation 


= 8 of any leaſe for à term fixed and certain, ee eee 


à covenant therein for a perpetual renewal, has no other 
operation than any other-common leaſe for years to any 


. 


Ss 


a an infigh hed hk nature . 


HH ew Ws the conveyance in the prefenc caſe, under which 


EI, the renewable intereſt is | here claimed, we ſhall find it 


will become very difficult to ſay, without examining it 
attentively, what will be the operation thereof at law. If 


its operation at law is no other than the operation of ſuch 


| common leaſe as T have laſt mentioned, then it will ben 


leaſe for a particular term or eſtate; and that term or 
| eſtate being to have continuance no further than to a par- 


5 ticular point of time, the duration was not from its very 
oercation to exiſt: and then there being a time when the 

eſtate thereby granted will determine, the reverſioners 
._ eſtate will again become an eſtate in poſſeſſion ; for every 


| leaſe muſt have a determinate certain beginning or com- 


mencement, and a certain determinate ending or deter- . 
85 mination : and therefore, if the leſſee will ſeek to have a 

. prolongation of his eſtate and intereſt under the covenant - 
for the renewal, he muſt have recourſe to a court 'of _ 
© Equity to compel the reverſioner to make him, from time 
do time, ſuch new-leaſe as the words of the covenant do 


import. But then, as every one who comes into a court 


of equity muſt come there with clean hands, and as the. 

agent concerned in intereſt in the preſent caſe informed 
me, that there are many heads of fraud and impofition 
under which they ſhall be able to repel every argument 
| that can be made uſe of in a court of equity for the obtain- 
ing a decree for a ſpecific performance of the covenant of 
renewal contained in this preſent caſe, I ſhall entirely omit - 


the confideration' of the equitable part of this caſe, and 


| leave it tothe other gentlemen who ſhall be adviſed with = 
in the preſent caſe to enforce thoſe arguments in ſuch 1 
manner as ſhall be moſt conformable to the rules eſtab- 


5 limed in courts of equity, whenſoever this matter ſhall 


| eome to be litigated in thoſe courts; and therefore I hall | 


55 2 myſelf _y to poor cath the EY W the 
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upon the ſealing of the bargain and ſale, immediately 


FE” ITO ahem; it is a ee ene by leaf 
"wikis the leaſe for a year has its operation and effect ſolely 


from the ſtatute of Uſes; for i it is a bargain and ſale to the 


uſe of the bargainee for one year, and the uſe is derived 
out of the eſtate of the bargainor; ſo that the bargainor, 


ſtands ſeiſed to the uſe of the bargainee for one year: and 


inaſmuch as where an uſe is created by virtue of the ſta- 
tute of Uſes 27. Hen. 8. ſuch uſe muſt be derived out of 
and under the ſeiſin of ſome other perſon, this anſwers 
# what is required by the ſtatute; becauſe inſtantaneouſly, 


Im} 


\ 


upon the ſcaling of the bargain and ſale, an uſe is created 
for the benefit of the bargainet for a year; and then it may 
- be predicared of the bargainor, that he immediately ſtands | 
ſeiſed to the uſe of the bargainee for ſuch one year. And 


the ſtatute ſaying further, that wherever any perſon ſtands 


see the Caſe of 
_  Shortridge v. 
__ Lawplugh, in 


2.' Lor 


Lord Ray- 
Ho _ fo, 798. 


ſeiſed to the uſe of another for any eſtate or intereſt, he 
for whoſe benefit ſuch uſe is limited ſhall be deemed to be 
in poſſeſſion of the land for a like eſtate and intereſt as is 
limited to him in the uſe, the force and operation in 
the ſtatute is ſuch, that the bargainee i is deemed to be i in 
the actual poſſeſſion of the land for the year as effectually 


as if a leaſe had been made to him for a year at the com- ; 


mon law, and he had e ere 1010 the land thy 

virtue of that leaſe... „ 5 
Tuis being the operation of every; "hats for. 2 er 

wade by force of the ſtatute of Vies, and of the preſent 


one, it is now to be ſeen what is the operation of a releaſe, 
when it is grounded upon ſuch preceding leaſe for a year. 


Now a: releaſe. to a bargainee or leſſee for à year; 


| 1 it grants to a bargainee a larger cſtate or intereſt 


than he had before, 1s that ſpecies of releaſe which is 
Called a releaſe operating. by way of enlargement of the 


eſtate; and this is a conveyance at the common law. And - 


| where an eſtate, either of freehold or of inheritance in fee, | 
is granted to the ä * . ſuch e the releaſee 
n 1 JJ „ gains 5 


* 


ſe and releaſe, 


— 


j 22 N wp : 
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Faint and aeguirgs. ſuck freghold or fagh/jnheritancs 0 


merely by the rules of the common-law. ber aim 
I ſoch relesſe of the land. is te the ber 
_ to him, his heits and aligns} chat: is he e 0 him 
al an eſtate in fes imple at the common laws 80 it i f 


x halendum 


the words are. Tu hold to him the teleaſet, his heityand 


aſſigna, to the only uſe and -behgof af bim his beirs ant 
_ -afligns. This is alfa-conveyance operating martly by the 
rults of the common law for theſe werds, (e to the only 
_ uſe and behopf, being ditected and applied ta the very 
lame perſon as f rſt takes under the habendum, da not give 
or ereate any ſtatule · uſe, hut ſerve only ta expreſs, im a 
mare empliatical-and libe tal: manner, that the xeleafes is | 
275 Wks the eſtate in fee · ſimple to himſelf and hie heirs, for 
1 endes law, and nat a ſtatute-uſe- But ahete the Au. 
bendum is expreſſed thus Hubend. to the relèaſae, his 
8 heirs and aſſigns, to the uſe of A. far life, then to B. far 
1 60 7 
i twentyothem, fer ten or twenty different eſtatag, there 
_ theſe will be ſtatutgruſge, and incontinemly the perſans ſer 
whoſe benefit ſuch uſes ate there enpreſſed nt ſpeai t, 
muſt, under the very words of the ſtatute, be taken to he 
” in actual poſſeſſion, or to have actual veſtei intereſts: in 


ir qwn uſe and benefit, which is an uſe at the 


ta, or in tail 3 then ta C. D. E. and F. or to tan or 


the Jangs, accerding ſo the eſtates limited hy ſuch uſes ret 


: bear, ü den ee eee, 1 1 5 


* as fern: eee Jeaſes tein are pour 5 
the leſſees and jaintureſſes will have an uſe ur oſtate in the = 


lands for ĩhoſe terme ich are ereatei hy the leaſes or 


| jointure>deeds,: provided ſuch eſtates and-interefts qua- 
Arate with the powers':- and the terms, eſtates, and inter 
_ reſts, will he eee eee e, 
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not fall within the proviſion of the ftatuite of Hen, 8. which 


* 9 * * 
P 
r 
5 
» 


| | verithere is d perſon ſeiſed to the uſe of any other 


Now, no part of this doctrine would or can be applied 


ES to conveyancesor releaſes, under which nothing paſſed but ä 
bare legal eſtates or old common- law uſes 'as if the bo- 

CE ES. Dr 
%%% y pgs 0ST ob dhe 


* 3 4 


1 nn n eee . 
men be e esd vet f the fcb of ſome thin perſon, o 


n or perſons WhO doth or 88 


or in tail, Fed. as aforeſaid. And where there is not fi In | 


which the uſes could be derived; and it could not de pre- 


| Neveral. perſons named in the deed : and if ſome perſon or 
perſons did not ſtand ſeiſed to thoſe uſes, the caſe” would 


4 „„ turns no uſes into legal eſtates but ſuch as were truſts be- 
ſeliore the ſtatute, where there always was a third perſon who 
- 75  held'the eſtate, and whoſe conſeience was bound by the 
druf, And the words of the ſtatute are fo framed as to be 
conformable to the old oſage: : it ſays expreſsly that where- 5 


bo t whoſe uſe he is ſeiſed ſhall be deemed to be in pof- 
4 3 EEE + ſieſſion of the land for the ſame eſtate as he has inthe uſe. 


ch 


* 


8 


? 
5 


* 


5 the ſs of td laid wh $. and his 8 or to 7K 90 Abe 5 
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to the uſe of Edward Morgan and his heirs. There. it 
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_ #6 nly; proper-uſe and behoof of the ſaid Deſpard and his 
e companions, their, heirs/and/ aſſigna, from he firſt day 
eNerember, for and during the natural lives of the fad 
OY N Deſpand and his companions, and the life and lives of 
eth ſurvinor and ſurvivors of them. Here you obſerve 
the uſe limited is not limited to any perſon different from 
ans perſon to whom the eſtate is granted. The habendum 
ee and his companjons, . and the uſe is limited 
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. N and therefore 
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 tronis delatas audiant er determinent ; et quicquid in qud- 
cungus cauſd major pars omnium delegatorum utriuſque do- 
mut reſpeative Haluerit vel e ratinn * et pram : 


 _— orttatur. *: 


VN. B. Ir the "CP pronounced i in une three courts ' 
=, 'ſententie confor mes, the judgment given in the laſt 


court is nal: but if there be any contrariety between any 


one ſentence and another in theſe courts, in ſuch caſe an 
up al lieth from the laſt of them (viz. the convocation). 
_ - FINALLY, ad regiam mujeſiatem in cancullarid. Be it 
| _ obſerved, that the ff of theſe courts (vis. that of the 


eee Term time . ur to ſuitors to that 


. e . ens : 
| 0 
* 5 5 + * 4 . * 2 5 
Wy EN a EE 


8 


onen 29 A ts ads Nh N 1 
Tus lo nein noitstierl 21 13.50 jan bas wel, betritt i 
1 Hot TJ's N 1 V „E R 8 1 Pp 5 5 N 1 
lied eil bus N nt beo abt 29 
= Byz 2145 pon 7 Fl ils 0 Toa üs 2 Nine al: +3. 


586-02 non 


A ii TTY. 


: | 1 NIVERSITY. | | 297. 


— court's 1 the judges delegate of the ſecond nd * 
* cout never aſſemble and ſit as a cr, But in the caſe of 
5 an appeal's being actually preferred to them from tHe _ 
- __ immediately-bclowitheir's reſpectivel J and becaus 
me judges of the two upper courts (annuaſiy delegated us 
aforeſaĩd) are not always reſident i in the 'Univerſity te. 
ceivtian appeal, anti to inhibit the court below; -for the 
benefit therefore of an appellant, and for the more ſpecdß 
ment of juſtioe, the local ſtatutet and ab ef the = 
iverfit! — — that wen an appellant hath du auly it . 
155 appeal from a court bel to the medi? 1 
RY 7 * . he all (within three. das after fach inter-. 
nw poſition) lignify the fame to the two prefers of the Uni- 
5 verſity, who are ſappoſed to be always reſident and” 
[MW they, in the name of the court of delegates, to which the 
bY: appeal is preferred, ſhall, by vine of their'office, inbidit* 
g's me judge ot judges ef the court below; from which the” 
„ apptul/is- breught, et ur uteribur in been ed cauſa pr 
1 dant, moneant, 4 terra e BONES 4 
5 .Thrs done, ena ieee, 
175 the court above, feat them into theit vikee, and the 1 
proceed to hear the merit of the appedl; affirining or re >; 
10 verſing the judgment paſſed in the court below. , 
i 
ö 


4 


; * 


b Michaclmas Term 1751 a Proſceation Was com 
menced i. % an aceuſation in ſeripti wasexhibited in the' 55 
loweſt count by Radchhe Howard; dofr of laws, ank 


George Wilmot, maſter of arts, againſt V. L. aostor er Vf. 
for certain heineus and ſcandalous offenes 1 N | 19 2 
„ the faid IF. L. committed,” with' the proof of wh %%% al 
„ proſeeytors onerated themſelves ſab pant talumniæ, and f IOC 2 
WE | er dee that a citation ap" iſſue eee Wh 
Bt Y 8 pears anſwer, „Ke, 20 1 1 2 5 18 83 
. vis. ehianee er, as Ju e of this court, b Fn 


rejected the e OY 


. refuſed th 5 From this unjuſt drcree ile 3 
ITC — * 
form 0 to the houſe 0 


L gation z and according. , 
ma = Sn 6| the jeg rong . La yea £ „ 
5 ſueht their appeal te the two ptoctors of thie Uhr eHity; 3 
Ef Au. and G. D. and obtained from them an fee? N 1 
LS WO | dorm We , ui e e 5 
; 8 N N at Nour ui Ae _ oY 101 W > | 
205 : HR Jutlges. elegate ors the Pede of tio M 
IE affeſſwledl onthe bench actepred the June W Wers 
| renal ren e darf; ere exhibited,” : 


read a 


* * 


NE, 


| 3 3 br enstrr. 5 

8 in their 8 a motion made 1 
dot advocate): ſor the appellants, for a citation to iſſue 
” - ___ againitthe pa 8 William Lewis, to appear and 
=: 8 WW. Sc, this motion the delegates took a fort- 
3 nigh to deliberate ; then met again, refuſed to decree a 
1 . diſmiſſed the appeal, and oe their Juriftic-. 
1 30501 tb... 7-5 7 EG e 


8 0 ner ls AY E ROoM this ffs .meful interlocutory the appellants bring 


ms - ahay have. reaſon to a rehend, that one of the Univerfity 
R 50 yo © 'proQers:(or2: . D 3.1 though he readily joined with his 
' +. ++. Colleague A. B. in inhibiting the fu court; and in hand- 
ing the appeal from that court to the delegates of congr - 
daa will, at this time, refuſe to unite with 4. B. 1 
1 0 c = _ _necella ry, act of office, via. in inhibiting the e of 
CE 66 ih Wn ns in handing this ſecond appeal to thoſe of 
. who are ready to enter W the N of their 
=, ce when called upon. So rv 
b e VVB. Tus inhibition moſt. be 0 both Tr 4. 
am ee; and 253 D. or there is an abſolute failure of juſtice, 2nd: 
d eee em cond to the 


1 * 


. - ed the — — never GO eg this time · 17 he 
pe _ 0 8 _ eaſe ſhould now happen, and C.. D. babe abſolutely re. 
1 fue to join A. B. in inhibiting, &c. wel; 
= — . not. this s 2 _ which 6. ; D. i is is obliged to 


_— 


cal .. 
„ Fa an chat the ſtatutes are compulſory, upon the prodors to 
5 inhibit the inferior JjuriſdiQion after an appeal ie duly 
ES, preferred, Ithink, C. P. cannot juſtifiably refuſe doing his 
duty in inhibiting. But 1 do not ſee that, : 
| ing ie what ze Wel of the atutes,[it.is_ a mager of 
duty in the prottors 0 receive or hand the appeal. 
© However, if that bes been the uſual method of carrying. 
on theſe procecdings, I think, it will be prudent for C. B. 
to conform to the "Sa of | is ys N Wo 


: * SUppoſING G EF to = A _—_ fn ed * Fr 2 : 


. 4 


Ke 


—— 3 oo x 
* a > 
q 2 3 TY ; = 3 
- : = 8 
Be „ 2 Fateh £. 


2 = 
PE oy 
7 on 
2 9 . 
N 2 5 * 
i , 


CH: 
_ 
1 
2 


FEI So 


* 


| 


* g 0 Z 
N , »., 4 . 
- * 
8 
* „ 


TR 
w- 


9 


8 


In this e 
% ll ee ils 


_ Bo THINK, it js, never to be ſuppoſed thay ee Anſwer. 
0 either judicial or miniſterial, can capriciouſly and arbitr- 
ily obſtruct the progreſs of anꝝ cauſe, whatſoever. «5 | 

Wirt not ſoch refuſal on the part of C. D. be deemed , 


an unreaſonable partiality in favour of the "fender 
William Lewis, who by ſueh means may cſcape out ofthe 


_ convocation t 


27 „ UNLESS "ai Mr 1 3 D. may urge Anſwer. 
Jar ſuch a rcfulal, it is im poſiible to impute it to partiali, 


11 : 


im 5 Wink U . dyithis reruns fd Nad tecyß 5 


5 of „ there can be no queſtion but wang court 


7 mult \firft give 1 ng oa an appeal can 
8 Froſecuted to the king. e <4 be pon 


— 


cauſe from 3 court to another can be impeded by 
*aprice of, > it refuſing, | baked bis colleague 2 
ry. 2 


of of thee 


br ara 2 


hands of 127 and 775 the cenſyrs % the rang 


N i „ * 20 £64; . 2755 104 


caprice, or any un juſt motive ; and therefore Lean only 


4 Soy. in general, that if he, or any, other per ſon cauſeleſfsly 


5 Fines his Oe ſuch a candudt: 1 


1 


e: ue 4 "REY 7 
yang free as far as in him lies, flop 


progreſs of the appellants to the king majeſty, 


2 the appellants 1 mult peal'ts thy ought Be court of e 


by Ho before 1 can ap to the crown ? 
: Fen tte WOOL OLE Tack 1 { BIB 110131 Mf iel: 


. hpi crown; tiew 


only from the-delegates Anſwer, | 


Wul. not this refuſal on 7 part of C. D. an indivi- 5, * | 


5 A officer, be a ſufficient foundation, on' which Howard 

aad Wilmot, the parties appellant to the convocation, - 

may move the court” of king's bench for a rule againſt 

C. D. to ſhew cauſe. why a mandamus. ſhould not iſſue 

os of that court to covert him to do an af of” mere 
. office? Of 


LasTLY, What proper metliöet in las or equity-can . 
be purſued to * C. D. (if W to do his Rong in 


 thiss "e * af 
Fs 2 5 
2 £ 


— 
2 
<P 
3 
8 a 
> - 


85 Aa n that the 1 mee 3 | 


ö 


| „ Ax 1 80 aun Anale bbb g ee . „% 
i _ LT 1008 
duty, ünleſd there is Ho beher way of coinpelling ! h im. bo of: 


© oe. BY * 1 


* _ 8 perform it. The king's writ of mandamus is an extra-. —© 
OO +14 ordinary remedy} andnevet gbet thinferior qiriftiftibns, i 
7 - SF there” is any ſuperior” to Wem fach officer is IM 
= bs ._ © __ accountable for mis bondüék; und therefore; Af the Thani. MM J 
HR Fler or yice-chancellor af the Univerſity, or the collec- 
1 ee the Univerſity, have any coetcive. power over 
? AO tlie protor; there i no prerence to apply to ny court of 
w br equity for relief.” Beſides, if this was # propet cal 
iar the interpolition of a court of law, in refpect of . ; 
i Vase c of juriſdiction in the Univerſity over CD. yet the 23 
8 King's bench would nevei iffue a mandanus, umleſs it ip- | 
peured vo be a matter of ſtrict duty j and as this doe not 
appear to me wh regard to his retbeiv ig br handing the 
n law ate) catreitaly” tender ih | 
FU _ meddling with Univerſity privileges, Teunndt take pm 
we tg fayy there is any remedy to be enpected from 
„ chbence nor am Lahle to ſay any thing more pofitively 
on any of the queſtions propoſed than us abb ye; for want 
„ _ if fting the ſevefal Tatutes concttnin; 8 the execy cut tion. of | 
| © this juriſdiction, and knowing the' £4 upon which 
| +044 this era deren of ankle ae q uur hac been 


but. TELE I6 3 eee Of 3; . 1 3 nds fo 


4-5 


1 


2125 


0 42 i e C1 wn aft no in it" aur © 1 


e e nor te Lande * 0 wa ig SRD 
01183 30 5 098 65 aphiqgas! 2 ̃ Th: 7 of . 
Ai ala. 10) 40 och, 1 is: 4 > NON, Mr FO Nein 

"2M. 706 40% egg an s an, mug wail of OA. 
oats 10 5 8 8 06 050 1 A 03. 05 Ages 1 1 Jo 99 

S hay Hops (e Aes pnes 0 ts pa 
1 ies _ —_ 12 en aer Be ru as 
al, BA. cb e 8 7 n = bag 4. 


& 3; 6 5 * By KF $5 jt ** 2 E 2 . hr 4 
EE DEE ed rr EY may ce ( et 1 26% Wes eee e 
8 = . r e 1 
* 25 ; 
« 


IS. = ORs” 2, 


Vo 0 


{ 2 Wer 9 a 
PIR N 0 
8 * 


43” 
< 


0 


EP" oe OR 


EEG Re AB SES. oo bd WE. oo tas 
4 : - * 


| require ſcparate anſwers. 


t » 


4 
. 4 Fs 
t * 
WA 3⁰¹ he eps . 
. . . 
* 1 4 N 
\ 
+ F <= 4 "x 7 * 7 4 
785 N 5 5 5 * E 4 ; 5 4 þ 1 
. J ⁵ og ee F * 
Vn „%% Eos LOC WOO . Ee; N 9 7 
A +. 4 & MS ES RELA. "oof * y 1 A 12 
Ih 


7 | . „c r e fy. -EEESF LIC BITHTT 
> * 2 Ne JU . 7 x 3 5 $ 3 A — 7 ES LATER - ow Y BY AR 3 2 = * 5 1 + #3 7 fo 8 71 1 ' * 
e $ & % 7 $ hy 


; 7 4 7 74 1 # : * 1 Toy E: 1 7 5 . . 6 . es Fae: 7 44 = 26 * n * An wt 7 
4 3 ». 


vr „Don AND VENDBE:- ett, 


5 . 


71 7 * 4% 2 2 1 2 


* 


mr. Booth . 


Carr, 


7 ly B. 3 #EP, al . this af e 3 . Doe. 
ka rogue cd. his) "Anſwer, to nor of Mr. 


THy 


Abs; in hes & this lar. are the pole; of Quare. 


| - Saes-to.bar dawer-to be paid by the leiter, or by the pur- 


chaſer ? and, Is or is nt the fellet either ta deſiver up to 


the purchaſer original deeds or copies, at theiſeller's * 


nce, ſufficient for the purchaſer to protect his title? 
85 he ſeller or the purchaſer to pay for the abſtract of +a 


title-deeds, and the fee to the purchaſe”s Counfet for his” 


Open! deen; and for; e tor judgment / 


ro} ECE 
I a 


THERE are ſeveral 1 in this eres * the I 


+} N 
45 444 St: de; 


Finer, As to the fines ; that were e requiſite to bar domes... 


«7% 


And as to theſe, r think, It belonged to the. ſeller to, be at 
| the 'expence of theſe fines, if. no. ſpecial agreement was: 


made concerning the ſame. Fox, f uppoſe the buyer. . 
would have conſented to take 4 common. conyeyance:to : 


bimfelf in fee from A. the vendor, with the ee 


ufual covenants as they Rand i in all t the precedent. books,. 


then B. would have bad covenants in the ſame convey-- 
ance from A. that 4. was opt in fee-fimp lc, and had... 
good right, Kc. to convey to B. and his heirs, without aa 
act, matter, or thing, to charge, alter, vary, i impeach, or 


reſtrain the fame; and that the ſaid B. hisheirs and ahgns., 


ſhould from thenceforth quietly bold and Enjoy, ang take... 


the rents and profits without any ſet, ſuit, interruptions... 


t and that free and dear from all former mer and other te, 
d 


7 F ; * „ * 
i 1 80 eine 7 


— 


TS ther the ex- ; 
tho tide, are to be 


3 


* .. 
we 21 2; ” Ihe * 
* 


n « - LPS * # 3 


n 8 
: ho wt 


7 


A. 


po 5 
8 
4/8! 
: ** 
: 
1 — 
22 
EF 
* 
4 


"ISLA BO 


"nd 8 * 1 


Fe ap £2 


5 | rights nid titles to lis; rents, eee, ee ti- 
tles and incumbrances, &c. As this clearly would be fo, 


it would be as clearithat theſe covenants would be broke 


not only on the death of A. the ſeller, but even the inſtant 


of the deeds of conveyance being executed; for A. having 
"a wife living, - ber Title to dower had attained and com- 
menced before the ſale; and to make a clear title, it was 
abſolutely. neceſſary. for 4. to procure his wife to join in 
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enn . £4 1 id | KENINGALE 412068 very ill, hy feds 


2 . by. be had done his duty on that occafion aſked the ſaid 


| - | mitted a pre- William Keningale, if he had ſettled his worldly affairs: to 


miſe made by which he anſwered, he had: not; and deſited mr. Haynes 


him to bis ne- fo be with him on the da following, to aſſiſt him therein; 


5 ee that i is, to alter his will for him, as will a hereafter. 


and declated, And mr. Parſons, the apothecary, was in the room der 
| that he would this TOE" þ gag aa mr. Keningale a mr. 


u- 6a 2 = 77 
WD Haynes. 0 TERS. 2 F. 41 15 1 a BF £5 T2897 n 5 4 «1h 5 ; 


- had appointed by a 3 ak tins: 8 it. e eee was 65. 


ſent replied, that what the teftator ſaid ſhould be > — . K dies the day following, 
— Mr goon, e e 1 executor was comp 


FR OT wor en 8 gs K 1. 945 NT 2 8 {+ 955 3 1 BY. 


9 Nor. . . POE allbeng 6 ing the” — November bags” 


mr Haynes went again to the ſaid William Keningale's, 


I * 85 8 then met John and William Keningale, the 


_ "aforeſaid William's nephews... And being all in the room 
where the ſaid William was. the ſaid ohn Keningale 
(being appriſed of his uncle's intentions) produced his 
uncle 's will, which mr. Haynes was defired to SY to the 
teſtator ; which he did accordingly ; and then aſked him, 


if he (the faid William) intended to alter it. Upon 


which William the nephew faid, * Uncle, you know that 
vou promiſed to ſeave me 1ool.?”? To which the teſtator 
© anſwered; that he did, and would have his 'executor 
(the ſaid John Keningale. his other nephew) pay it. 


7 To which the ſaid John anſwered, ; Uncle whatever you 


1 ſay ſhall be done, and I will do every thing that is fair 
,"* 3 juſt ; and mr. Haynes ſhall know it.” Of all which 


all which he ſays in his memorandum he remembers ſo. 
well, that he could teſtify it upon oath, if there were 


| occaſion... And one Elizabeth Rayner, who was then a . 


ſervant to the ſaid teſtator, and in the room when the ſaid 


=. = _ _ difeovurſe paſſed, will. corroborate. what mr. Haynes will 


_ teſtify s and ſhe affirms, that the ſaid John Keningale 
2 bond for the ſaid 1600. nls three _ aber. 
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For mr. Haynes, the miniſter of the pariſh, who. 


PORN OY 


mr. Haynes ſome time after made a memorandum ; and . 


promiſed he would give the ſaid William the nephew | 


10 


1 


ends 


WhO 


ſaid 
8: to 
nes 
1 nz 
ter. 


| cient evidence to ſhew, that it was the intent ion of the 


e Na . TU 150 dae be 1742, Williah 10. Nor. 0. 


ike teſtator died ; ſince vhoſe death John the executor | 1 
has been applied to, either to pay this 100l. or * ſome 3 
ſecurity for it 3 but he has refuſed, and ſtill refuſes, to do „ 


either of them, though much more than ſufficient to pay 1 
all the teſtator's debts and legacies has come to 0 hands, - -— 
by virtue of the ſaid executorſhip.. 6 1 

As this Caſe is cireumſtanced, Win not et Maes = 
equity compel the ſaid John Keningale, the executor, * ; 3 
pay unto the ſaid William, the teſtator's nephew;'the ſaid 


10ol. out of the perſonal eſtate and effects of the ſaid Wil- 5 3 
liam Keningale the teſtator, if math n ee e aſſets. 1 
ie his hands for that purpoſe Fr 2 155 Po. 1 nk 3 

UpON this ſtate of the 9 there ſeems 01 me ak- Ane. 


teſtator to alter his will in favour of his nephew William YZ 
and that he did not do it, upon the aſſurance of his ne- „ 
phew John, that he would do whatever the teſtator ſhouldſ 
ſay; and therefore I am of opinion, that a court of equity „5 9 
will look upon this as a fraud in John; and conſequently N — 5 Y 
will decree him to pay the 10ol. to Wilkes; if there”: aw al 


ſufficient; aſfets . thee: porpoſer © 
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RS. ARA 421 G001 was in Hor niet els =. 3 
ſciſed of a copyhold cloſe, within ow. manor of 4 
Jexham, called the Broad Clofe. i >. ſeiſed of copy 

Ax a court held for the ſaid manor in 17445 the ſaid bold lands to 
cloſe with the appurtenances, was ' ſurrendered into the mg ee 
hands of the lord, to the uſe of the ſaid B. A. and her af- common ap- 
ſigns, for and during the term of her natural life; and purtenant, in 
from and after her Ts then to and for ſach pſes, in- 1744 furren- 


tents, and purpoles, and © mY 


ſuch perſon and perſons, his, 5 SS "a 2 
her, and their heirs, as ſhe, the faid B. A. in and by her will; and in 
laſt will: and teſtament i in n yriting, e or by. as other writing rs 1738 

8 * der iſpoſes of 1 
r them by her 1 
will, and deviſes the refidue of ber real eftate to ne hang May following the com- 
niiſſioners under an incloſure a& allot to teſtatrix certain lunds ih teu of her right of com- 
mon. Teſtatrix then dies—Mr. Wise s WIR WO hs lands allotted | 
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ſence of three or more eee mould limit and 
2 and for want of ſuch lim itat ion and appoint- 
ment, then to the uſe and behoof of the heise gn 
1 faid 3; . for err nerds bo 127 
-*TazrE were two large waſtes. e e belonging 
* Hexham, r which the cop yholders and den 


at that place, in right of their ſeveral Freetiold abd bh. 


hold lands, had a right to graze cattle... . 

A DIS ron of thoſe: commons was ea win, "AE 
an d& of parliament paſſed ĩn 1753 for that pur poſe; s 
wherein, after giving power to commiſſioners to divide, 


Words of the Sc. amongſt other things it is enacted, ““ That imme- 
KN. 


« diately 2 alter finiſhing the ſaid divifion and allotments, 
execution of the faid award or "inſtrument, 
«all 9 — of common; in, over, and upon, the ſaid hoo 


95 8 5 deommons, and alſo in, over, and upon, the ſaid King- 


« ha Steen and Lambſhee! Lane, ſhall ceaſe and be ex- 
4 tinguiſned; and the faid'l lots and parcels of lagd ſo to 
N affigned and allotted as aforeſaid ſhall be held and 
«© joyed hy the perſons to whom the ſame ſhall be fo 

ec aſſigned; aud allotted reſpedtively, in the ſame manner 

3 by the ſame-tenure as the reſpe&iye lands, tenc- 
. ments, or NE diramant in right of or for which the 
sc ſaid lots or parcels of land hall be ſo aſſigned! br” allott- 
ech are now holden.” 


Tas commiſfioners 5 in that 28, on 1 ihe 1 of 


May 1755» made their award; and after awarding ſeveral 
allotments, ſet out one for the-ſaid Barbara Allgood in the 
eo: words: And we do hereby ſet out, afhgn, 


t and allot, unto Barbara Allgood e of the town and county 


60 of New caſtle-upon Tyne, widow, in ri t of her copy- 
ee hold Sh s within the. manor, and tow = Hexham, 


e haying, a right of common upon the ſaid mgors. and 


*, commons, eleven: acres three rqods fourtcen poles ofland, 
Fe more or leſs,: parcel of the: aid common, as the ſame is 


„ by rang and _land-marks, ſtaked and. ſet. (ſubject to a 
ve NE | 


76 ath or pillage, bereinaker, ſet gut, leading acrols 
+ the — having the allotment hereinbefore ſet out to 


Thomas Baxter, and the incloſed lands called /Howtley, 


oy on the Eaſt ; lands hereinafter allotted to William 
. Graham, on the m_ z the Bieten mT on the Weſt; 


27 56 * and the allotment hereinbe fore ſet out to Phil Rowell, 


© an the North. And we do order, direct, and a | 
| #f-ghat-the-ſaid Barbara. Allgood, and all perſons, Owners, 
2 or n of ws ſaid allotment ml, within twelve 
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% months from the date hereof, make and creQ, and for 

' * ever upbold and maintain, gdod and ſufficient boun- i 
« derfences on the Katt. on the Weſt, and oa the Noth  þ 


# de; of the faid neten. oY 
"Uk id Barkacs ß 
- THE. faid Barbara, Allgood, by her will, dated te 


:*«I'Give, deviſe, and bequeath, unto Lancelot Allgoo „ Words of tis 


« eſg. his heirs, ſequels; and afligns, all that my copy- vill. 
© hold Cloſe fituate near Hexham aforeſaid, 7 5 
« the name of the Broad Cloſe, upon truſt, and to and for 
the uſes, following (that, is to ſay), in truſt, and to aeg 
« for the uſe of his ſon James Allgood until he attains the 
« age of twenty-one years; and after his attaining that 
« age, then in truſt, and to and for the uſe of the fad 
« James Allgood, his heirs and afligns, for ever. But if it 
« ſhall happen the ſaid James Allgood dies before he at- 
es tains ſuch Ws FO I give, 8 and bequeath, all the _ 
e ſaid Cloſe, with the appurtenances, to ſuch other the _ 
children of the ſaid Lancelot Allgood, their heirs, fe 
ee quels, and aſſigns, as the ſaid Lancelot Allgood ſhall, by 
„ any deed or writing, of laſt will or teſtament, give, de: 
ee viſe, limit, and appoint ; and for Want thereof, to the 
te uſe of all and every other the children of the faid Lan- 
es celat Allgood, their heirs, ſequels, and aſſigns, for ever, 
to hold as tenants in common, and not as joint-tenants, ” 
AND, then the ſaid B. 4. appoints, We Ilderton 
executor, and refiduary deviſee and legatee, in the words 
following: 61 givey deviſe, and bequeath all my mo- 
«nies. due to me upon any ſeeurities whatſoe ver, all mx 
« houſhold gaods and furniture, plate, ready. money, aud. 
* linen and woollen, nor by me herein before diſpoſed dB 
«gr bequeathed, and all rhe reft, reſidue, and remainder, 
im, of all my real and- perſonal eſtate, or other eſtate ana 
and «© eſtates of whatſoever nature or kind the ſame be, uno 
* the above-named Robert Ilderton of Henhartahis heirs, „ 
e is ec executors, adminiſtrators, and a igns, for ever. ä 
0:2 «I hereby\miake and appoint the ſaid Robert IIderton, of 
ols M Hexham, . ſole executor of this my laft will and teſta- 
to | ment, hereby revoking and making void all former 
ey, © wills, &c.” Dated 31ft January 1755. 
am THAT the ſaid Barbara Allgood on the 29th of Fe- 
fn; if bruary 1756, departed this life without making any other 
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As the ſaid B. A. upon the diviſion paid a proportion- 
able ſhare of the charge thereof, and took a diſtinR eſtate, _ 
ß! . purſuant 
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8 purſuant io the 42 of 3 of the allotment of ms 
mon, before” her death, but after the date of her will, 2 


and the firſt part of the deviſe to Lancelot Allgood being 

ok the Cloſe only, and as ſhe the ſaid B. 4. died ſeiſed of 

no other undiſpoſed- of real eſtate which the faid Robert 

* Ilderton could take by virtue of the refiduary deviſe, and 

be” as ſhe: had an intereſt in thoſe commons, but not a. dil- 

tdiinck eſtate, till after the diviſion thereof. Ander iy 2 
pk parſiament; 

Wh pen this flees" or alt of common. 7 ==: 
this will) belongs to Lancelot Allgood, in truſt for 
dis ſon, or to 228 8 5 executor and e 
0 deviſee +7 „ 
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Anf Ir ſeems to es that as thet fart wh 90 ſeiſed of 

m theſe lands at the time that ſhe made her will, they 
= BA could not paſs by her will; 5 for though ſhe. was ſelfed of 
ile common, as appurtenant to the lands, when ſhe made 
=_: -- her will, and though the lands were ſubſtituted in the 
3 place of the common, 2 5 es _ not paſs, 1 ok 


| ritance, and therefore could not be alpurtoagitt th: a cor- 
*poreal inheritance. But as the teſtatrix lived till after theſe ; 
| Lands were awarded to her, and therefore as theſe lands 
were. (as. it were) a ney acquiſition. to her, I incline ta - *® 
think, that ſhe could not deviſe it by the will made 
=: before it was awarded to her- Beſides, as it ſeems to be 
= copyhold, being by the act of parliament of the fame ter 
nunutre that the common was which was appurtenant to co- | 
1 - pyhold, I incline to think, that theſe lands did not paſs by 
ite will, either to the particular or to the 1 devi- 
=_— - 8 will rr upon 1 heir at "awe. FF 
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NE Rebecca Jones, widow, deceaſed, by her laſt will Cass 3. 
(among other legacies) gave to her couſin Ann Eaton A teſts trix by 
tol. to be paid her upon the death of her fiſter Mary ber wilt, 
Nunnerley, alſo deceaſed, who alſo made Her will in the ae e a 
words following: In the name of God, Amen: Mary queaths to 7. 
« Nunnerley, of, &c. being aged and infirm in body, B. Sl. and con- 
« but of ſound and perfect underſtanding, do make this ere deer, — 
my laſt will and teſtament in manner following. And ber execucons, 
« firſt, I give and bequeath to my ſervants John Bright bur makes no 
« and Elizabeth Auſtin the ſum of 51. a- piece (here other arenen = 
i legacies are given). And I nominate and appoint the, yarns to 
e above-named John Bright and Mr. Robert Sandland, Mr. Mon- 
«© executors of this my will, hereby revoking, &c. And aa Orr- 
J confirm and order my executors to robe of the cdn- ns 
tents of my late fiſter's will. In witneſs, &c” ders, or the _ 
No the ſurplus is claimed by the executors, under next of kin, 
_ pretence, that as one of them hath no legacy given him; wy OE 3 
he hath a right to a ſhare of the re/iduum; and that gives 
the other a right to claim; and that teſtatrix, at the time 
of making her ſaid will, declared that ſhe would give nok 
thing to Ann Eaton, or any of her own relations (te 
latter the exccutors pretend to prove by parole evidence to 
be given by one mr. Lloyd, who drew faid will}. © 
. = -DOON after. mrs. Nunnerley's death, the executors,ßxĩ 
in conſideration of the ſaid 10l. legacy, got from Eaton Aa 
general releaſe, which they pretend excludes her of ibbe 
ſurplus. The ſaid releafe was given with a view to ] 
extinguiſh the legacy only, and not to bar her of tze 
iD. Ero being a pauper, and conſequently not able to 


by. conteſt with the executors, one Lewis (pretending to bte 
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_ 


7 a relation of mrs. Nunnerley's and Eaton's, under that cok ]ʃ ꝓ̃ 
28 lour) drew Ann Eaton into articles, and into a letter of at 
3 torney, authoriſing him to ſue ſaid executors to account fer , WM 
„ the reſidue, and that the ſame, when recovered, ſhould be 
A. cqually divided between ſaid Lewis and Eaton: but Lewis 

_ 3 After having ſaid articles executed, neglected to proceeem 

% | 
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Wr Tarr Ann Eaton, as next of kin, be not entitled r 2 
| tothe reſidue, notwithſtanding the general releaſe by her 
= given? and, Whether Lewis be not in danger of being 
5 _ indicted or puniſhed for extotting ſuch articlesfrom Eaton, 
E I he refuſes to deliver up the ſame without being paid 3 e 
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Anſwer... "Ir the "releaſe of Ann Eaton was ont of the caſe, I am = 
wt no «gf opinion, upon the, above. ſtate, that in this Caſe te 
. 5 amen are not truſtees for. the nate of king but entitled 
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We, x HOMAS F F BARNES being feifed to 1508 ns heirs 
A I. and aſſigns, of a meſfuage and tenement, being a 
in fee of got copy: copyhold eſtate of inheritance, in the manor of Waver- 
hold lands con- tree, containin eighteen acres of land, did, in the year 
tracts for the 8 
purchafe of. 17235, ſurtender the ſaid eſtate to Margaret Watkinſon, 
| other copy hold widow, her executors and admini ſtrators, for the term of 
dates, 0 no one thouſand years, ſubject to and Fedeemable upon pay- 
Fd ie ment of 200l. and intereſt. The faid Margatet Watkin- * 
afterwards, by fon, after the mortgage - money became liable, on the 28th 3 
> worry not of March 1727 ſurrenders the ſaid eſtate to Joſeph Shaw, 
N 3 cb ſince deceaſed, and John Martindalt, their executors and 
4 — and adminiſtrators; for the remainder of the ſaid term of one 
without hav- thouſand years, for ſuck truſts and purpoſes, as in an in- 
ee e the fo Wingate Watkinſon of th 
oo or bis and made between a arg atkinſon 
ra Gedrge Fearnall of the fecond port andifuid 
en 9 Shaw and Martindale of the third part, and which _ | 
= . ſettlement made upon and previous to her marriage wit 1 
E 33 _ George Fearnall, arty this was impowered to difpoſe 85 
Vith a ſum for of her perſonal eſtate, | notwithſtanding her coverture by 
Z nur pag her will or deed. She the ſaid Margaret and her truſtees 
ers. lent the ſaid Fearnes the further ſum of 2501. being 
E xzr's — 0 a part of the ſaid Margaret's ſeparate 8 eſtate 
mien, Whe- and for the ſecuring the repayment thereof, with intereſt, 
Wo ther the eeter, the ſaid Fearnes, by his ſurtender duly acknowledged, 
© were compel- 12th November 1728, reciting the ſaid former furtender, 
© lable to'tatty” did ſurrender! all the -ſaid-copyhdld: eftate; contalmng il 
3 1 cight6en acres, unto and te tbe ue and behoof af the on | 
na, Whether Shaw and Martindale, and heir heirs and atk 
R the copyhold deemable on paymerit of 450l. aud intereſt. On ac 
= eſtate was ef. FFF 
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he- way . ee eee the ſaid Margaret Fearnall, 
according t6 her power, appointed and diſpoſed of her 
- | perſonal eſtate to ſeveral perſous nanied in her deed of 
"appointment, and is fince dead. 
"21 Auguſt 1731. Fus ſaid Thomas Fearnes and f 
Arthur Hamilton of Liverpool, came te an agreement. 
that he, the faid Thomas 49-70 ſhould ſell to the ſaid | | 
Hamilton four cloſes of land, which were part of the ſaid | 
mortgaged eſtatę, called the Town Meadow before fad 
*Fearnes's door, the Horſe Paſtures, and the Old Marled i  % 
Hey at bottom of Piggow Lane; for which ſaid Hamil- — 
tori agreed to pay to faid Fearnes 505l. 58. od, and five 
gufneas, on the 2d of February then next, and mr. Ha. | 
milton to enter on the ground at Chriſtmas next after tie 
ſaid Agreement; and this agreement was reduced ioo 
Writing, and ſigned by. the parties; and is in the words 
following, a2iſt Auguſt 1731. Conttacted and agreed 
e with Arthur Hamilton of Liverpool, merchant, for ſell- 3 
ing unto him, the faid mr. Hamilton, certain eloſes or 
44% parcel of ground, called the Town Meadow before the 
„ Door, the Horfe Paſtures, and the Old Marled Hey 
de ut the bottom of Piggow Lane, for the ſam of 5 10. . 
es 108. Od. and the faid mr. Hamilton to enter on the pre... 
ee miiſes at Chriſtmas next, and to pay'5o5t, 5s. od. on | 
e the 2d of February next, avd the remaining 50. 58. Od. 
«© unto the ſaid Thomas Fear nes's wife, eee _ 
% Thomas Fearnes was not drunk a week together 85 1 


e time betwixt and Chriſtmas next. Mr. Ham- „ 
ton, according to the ſaid contract, entered into the poſ- - = 
| feffion of the ſaid purchaſed premiſes, and held the fame FIN 
Nd NINT IR 
HB reaſon of ſome differences and rs relating to 
the peffondl effate'of the aid Margaret Watkinſon, after. 
wards Fearnall, the faid mt. Hamilton could not get ati- 
tle to his purchaſe, the ſaid truſtees in the mortgage, by. - 
*tealon of the Taid differences, refuſing to receive the mo- 
ney on the ſaid mortgage, and to transfer over the ſame; 
and therefore the ſaid mr. Hamilton did not pay his 
burn, money. Thete- das ne any menten made in 
he contract, what the ſaid mr. Hamilton ſhould'pay for 
holding the premiſes" till his parchaſe-money was paid © 
and a title could be made. But it can be made appear, 
that ſome ſhort time after he was let into poſſeſſion of the 
aid purchaſed premiſes; ſeberal applications were made 
5 Him by Fearfles, and frequent diſedurſes were between . 
W 25 Oo 5 x 5 %% RS HE them, . 4 
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a 3 relating to the na Hamilton was to. ms till 2 
title could be made him; and Hamilton upon theſe occa- 
ſions declared, he would pay intereſt for the ſaid purchaſe- 
money until the fame was, paid and a title could be made 
him. Theſe premiſes mr. Hamilton held in his own-hands 
_ - whilſt he lived, and laid the ſame to a larger copyhold 
eſtate which he had in Wavertree. Mr. Hamilton died in 
the month of December 1736, having firſt made and duly 


- publiſhed his laſt will. in writing, dated 1ſt June 1727 
(this was before he had any real eſtate), and thereby 
_ bequeathed unto his wife 300l. 

unto bis eldeſt fon Maxwell Hamilton, on his attainment 


of his age of twenty-one 7 or marriage, the ſum of 


Fool.; and the re/iduum of his eſtate he bequeathed nto 
and cqually to be divided amongſt his children, the' ſaid 
Maxwell Hamilton, Archibald Hamilton, John Hamiltgn, 
William Hamilton, and Jane Hamilton, and all othe 
children as he ſhould have at his death, payable at their 
reſpective ages or marriage ; and dire ed his executors to 
| place the ſame out at intereſt. Mr. Hamilton, by a co- 
dicil dated 159th March 1732-3 (to his ſaid will), thereby 
wills, i in lieu of the 3ool. to his wife, ſhe ſhould have 40l. 


. annum during her life paid out of his eſtate at 


avertree ; which eſtate in Wavertree, after his wife's 
death, he directed to go to his eldeſt ſon (Maxwell Ha- 
milton), he paying thereout 500l. to be divided amongſt 


his (the ſaid teſtator's) younger children; and appointed 


mr. Edward Trafford of Liverpool, and two others, 
who never acted, and one ot them ſince dead, executors. 
There was not any ſurrender made to the uſe of his will 
or codicil ; and this codicil was figned, ſcaled, and deli- 
vered, before only two ſubſcribing witneſſes. Maxwell 
Hamilton the ſon, after his father's death, claiming as 


heir at law that part of the Wavertree eſtate, of the cuſ- 
tomary inheritance of which his father was ſeiſed to him 
and his heirs, and alſo as ſuch, or under the codicil of his 


father, claiming the benefit of the ſaid contract for the ſaid 


-_ _ © "purchaſe of part Fearnes 5, came to an agreement with his 
+ Margaret Hamilton, that- ſhe would have the 
"Whole of Wavertree eſtate during her life, in lieu of the 

provision made her either under the ſaid will. or. codicil of 
dais father; and purſuant thereto, by his ſprrender. ac- 

| _ Toon 21ft January 1739, ſurrendered . as well the 
ſaid purchaſed premiſes of Fearnes's, as alſo his ſaid other 


eſtate in ee to bY 1 : 5 a 


and alſo bequeathed 


- ? ho. „ - 4 9 5 9 25 E ; 
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- wards to himſelf, his heirs and aſſigns; upon which the 


il 4. hath been admitted, and ever ſince been in poſſeſſionn 
* Tut ſaid Thomas Fearnes made his will in writing, 
dated 12th: September 1733, purſuant to a ſurrender by 
ade him acknowledged; and after taking notice of the ſaid 
Watkinſon's mortgage transferred over to Martindale, 
old and alſo of the ſaid comract with mr, Hamilton for the 
in ſum of 5 18 J. 10s. od. he deviſes all that his ſaid eſtate ſo 
july mortgaged-to the reverend mr. William Martin, and his 
127 Ii heirs and aſſigns, of intent that he or his heirs ſhould” 

eb convey the ſaid purchaſed premiſes unto the ſaid Arthur 
hed Hamilton, his heirs and aſſigus, in conſideration of the 
ent ſaid purchaſe money which he the faid teſtator directed to 

n of be applied in diſcharge, or towards the diſcharge, of the 
nto IF ' 4501. and intereſt, due or to become due to the repreſen- 
{41d tatives of the ſaid Margaret Watkinſon by virtue of the” 
. ſaid-ſurrender or otherwiſe; and in caſe there ſhould be a 
2 7 deficiency of payment of the ſaid 450l. and intereſt after 
heir the ſaid purchaſe- money of $101. 108. Od. ſhould be ap- 
sto I plied, then he dire&s the ſaid Martin the truſtee, and his 
o Bl heirs, to raiſe ſuch deficiency out of other parts of his ſaid 
deb I cltate; and in cafe of an overplus of mr. Hamilton's pur- 
chaſe-money, he directs the ſame ſhould be applied for the 


ihe? 4 2 , KY 3 1 . — 2 
ife's and his heirs, by mortgage or ſale of the other parts of the 
Ha- ſaid eſtate, to levy yearly: the ſum of 10l. to His wife for 
auß lite z and alſo for the raifing of 2001; tothe uſe of his? 
ated younger children as ſhould net be his heir at law; and alſo 
ers, deelared, that the ſaid Martin and his heirs ſhould ſtand 
tors. ſeiſed and poſſeſſed of the reſidue of the faid premiſes, in 
1 | . 2 23 1 „ be ED tt 4 of Sd. 
truſt for his only ſon Thomas Fearnes, his heirs and aſ- 
leli- J fgns; and appoints ſaid mr. Martin and his wife execy-!! 
well tors. | Se RENE ðu OH 1 


1 4 * 
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. * . 4 09 
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g 25 B, articles bf 'agreement; dated 16th February 1733 


cul- . and made between and executed by ſaid Thomas Fearnes® 
him and William Halſalty of Wavertfee, whereby the ſaid”! 
his | Thomas Fearnes, In confideration of 250l. did eovenant 
and agree with the ſaid William" Haſfall, chat the ſaid" 
Fearnes, and all perſons intereſted, ſhould' ſurrender and 


the I convey unto the Taid William Halfall; his heirs and aſ- 


the fgus, to cloſes of land, other part of the ſaid eighteen 
il of zeres, in Waveftree, ealled the New Marled Ground, con- 
ac taining five actes; lool, part of the ſald 2 50. was then 
| the paid Nantes by the ſaid Halſall, and other part was 
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purpoſes after-mentioned ; and alſo, that the ſaid Martin 


agreed to be paid as ſoon as'a good title could be made $f | - 
frer- and for mat part of the purchaſe-money unpaid, which © _ 


Wi 


FITS 


* ok 


= was 1 Fol. it was agreed, that the ſaid: Halſall ſhould hold | ;.:: 
the ſaid cloſes fo purchaſed, and pay yearly 71. 108. for bie 
the ſame being the intereſt upon which the ſaid Halſall en- 11 
tdttered into the purchaſed premiſes, and continues to hold 77 
the ſame Shorty after this contract the ſaid Fearnes died fo 
(tO wit) theGthof June 1734; and Fearne's wife proved Xp 
ie will alone, the fajd Martin not being willing to act in AP 
the ekecutormip. M B. Fearnes's widow afterwards M 
_ © marrying. a perſon who became a bankrupt, the aflignees. i 7 
Au ſhe and her huſhand ſold and conveyed the ſaid an- FR 
muity of Loh per annum (deviſed by her huſband to her for i 7 
life) unto alderman Gildart. rt. i 


Mn. Hanzitow left five younger children, twoiof thi 


K ů ͤ eo hs 
* & 


them yet under age, and 4 very conſiderable perſonal 
eKctfate, over and above paying all his debts and legacies. 2 
M, Trafford, who is the only aRing exceutor, is ready to 
pay the purchaſer money, if he can be ſafe in ſo doing; and 455 
mt. Martin, the troſtee in Featnes's will, is cautious, aud 
likewiſe would be ſatisſied, how far he is obliged and may 
faſely act under his truſt to perfect both theſe contracts of | <7 
- Fearnes's. with ſaid Hamilton and 'Halfall; and inſiſts, 3 
asg truſtes fet the benefit of Fearnes's heir at law: ant 
Waunger chiſdren; that intereſt ſhould be paid for the aid 
 - parohaſe-monepofgrol.: 20s, o. ever ſi nee the t init late ps 
” mmi Hamiltom entered, according to his expreſs agree-. ſW 
5 ee e e ere the ete- n 
_ , Eutorz, recpiued the praſits of the ſaid purchaſed premiſes: N 
from the time of mr. Hamilton's death; to about the time; |< 
mir. Hamilton's:eldeft ſon. attained his age and fince. that yo 
____ tinge, mr. Hamikan widow hath: enjoyed" the-ſame, and 72 
no is in the poſſe ſſian, under the above ſurrender from 0 
. her ſon b 0: Et in bis gion bag fd 3 
Tux faid Martindale, truftee for Fearnall, and her le- 
—_  gatees having gompoſed all differences betwixt chem, they th 
- © called: for the aid mortgage- money of 4501. and intereſt - (* 


2 % 1 


tabs paid in hut although Halſall was feady to perform 
- his: part of his contract, yet mr, Trafford could not 6e 
Pterailed upon te perform mr. Hamilton's contract, not. 4 
being ſatisfied; how. far he was ohliged to do it, or he- 4 
ther he gould be ſafe in paying it aut of the ſaid teſtatof' s- dt. 
perſonal sſtate bequeathed to his children, or to wham th 1 
conveyance of che purchaſed premiſes ought to be made, 6 
e Maxwell Hamilton, the heir at laws .infilting to have it : 
male to.himfelt, notwithſtanding the ſaid ſurrander he | +: 
nz made to his mother for life. 5 0 
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. "DEF: thus, mr. Mantels fo 5 
11 an cjement to recover poſſeſſion of all the eſtate 
under the ſaid mortgage; ; and being entitled to take 
e mr. Halfall and mr. Hamilton, feeing they .- 


eprived of the poſſeſſion of the reſpeRtive pur- = 5 


2 5 and leſt the ſaid contracts ſhould be defeated, and 
apprehending they were entitled under the ſaid contracts 


to redeem or take in the ſaid mortgages, applied to mr 


Martindale, with whom an account was fairly ſtated of _ 
the principal and "intereſt of the ſaid: mortgage, Which 
amounted. to 7481. 14s. 9d: and 21. 128. 69, colts of the 
ejectment ; which ſum they procured to be raiſed and 
paid the ſaid Martindale, and took a proper affignment * 


the ſaid mortgage, in the name of mr. William Maſh, - 


N. B. It appears upon the evidence of ſeveral witneſſes, - 
that mr. Arthur Hamilton promiſed Fearnes that he wouls - 
"intereſt for the faid purchaſe-money, N that the 
1 mould be 41. 10s. per cent. 
"THERE ate ſome ohjections between 5 Tinh, 
' executor of mr. Hamilton, and mr. Maxwell Hamilon, _ 
His heir at law, arifing upon the will and codicil of mr. 
Hamilton, which retard the completing the faid contra te, 
Mx. MaxweLL Hamitron infiſts, that. his father 
;aving not made any ſurrender of his co yhold eſtate, 
neither of that part of which he was: Keidel. je .of "of 
other part which be bad contracted for, che haſe oft 
the ſame could not pa aſs by the codicil, nor Soul 1925 charge 
either part thereby th the 500l. although! it was for his 
younger. chllren, that codicil being only. atteſted, by two - 
itnelſes; and that in caſes het A court of: £ guity ſup- 
OFT the want of a Lee in favour of younge = - 
_ the ſame ate oft pig executed. before ere witr 
85 according to 10 fatute of frauds. 


: FO the other Rand, wr. Trafford inkifts,” 01 5 ED 


the Fung - children, that. © n the will of mr, Hamilton - 
(whieh* made noſe, e , purchaſed © any. part of 
Ges  etate) 3 it 


Afterwarche baving kid Süt of bis perſonal; eſtate a coph- 


e ſam in fn of the eſtate in e TE 


beides che ſaid contrafted-for . from F ala the 


value of gol. per annum ;- 
his codicil, that 15 Buzz, 'E 


It appears alſo f 
all he intended as an ncrcaſe of 
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8 Sool. more i his 50 children; and that . 
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15 5 1 Ki added AG the TT oF hoot; wt o his | 
Founger children on the whole eſtate, in order to take off 


ibe other 5col. given his heir at law by his will; and alſo 
_ infiſts, that this 500). being for the benefit of the younger 
© "children is a good charge on the copyhold eſtate, at leaſt 

on that part which he had contraQed for, and had 55 

an equitable truſt or intereſt in, by his codicil, 1 
aàtteſted only by two witneſſes ; for as a will of copyhold 
land made purſuant to a ſurrender hath been held good, 


5 although atteſted by one or - two witneſſes ;_ ſo a will "+8 : 
ttrtuſt or equitable intereſt is good without a ſurrender, 
SS thoug h figned ouly before one or two- witneſſes, _ accord- 


ing 4 the Caſe of Tuffnell againſt Page, Pajch.. 1740, 
 egrecd: by the preſent lord chancellor Hardwicke. 


Tu faid Thomas Fearnes, eldeſt fon and deviſee of the 3 


wad Thomas Fearnes deceaſed, and the younger children 


ha of che 200l. who are all infants, by their next 


friend have filed their bill againſt Trafford, Halſall, Ha- 


milton, and others, for a performance of the two contracts, 5 
. and to have a proper. 4 e of the putchaſe· money; 


but to prevent any farther proceedings and expence, 


which would i in a great meaſure eat up the ſmall remnant 

- bfthe eſtate given to ſaid Thomas Fearnes the heir at hw, 
he parties intend to take directions in what manner and 
How far they ought to act i in this matter without the „ 
_ ceffary afiftance of a court of equity ;. and for that Parr 


Sz. 5 


ſe the fame is referred for your conſideration, . 5 


younger children of mr. Hamilton.. But the ſame, i in or⸗ 


E to ſettle the whole 7 are taken in upon this Caſe. 


"TAXING the Caſe rſt clear of the objections aboye ber 
tween the younger children and heir at law of mr- Hamil- 


ton, Is rar. Trafford compellable to pay the purchaſe-mo- - 


ney a agreed by mr. Hamilton out of the perſonal eſtate 


3 3,4 


mr. Hamilton in his bands? and, Whether is not intereſt 5 


alſo to be paid for the ſame after the rate of . 
cent. according, to mr. Hamilton's promiſe F of 


otherwiſe? and, Whether the ſame is to be paid for ſol, rang | | 


time only as mr. Hamilton and his executors enjoyed the 


premiſes, or from bis entry thereon, to the time the mT - i 


3 ſhall*be paid by my. Hamilton's executors ! 


} 


ik not, Who elſe ought to anſwer intereſt from mr. Ha F 


_— a and, To whom ſhould the cſtate be con · 
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A teſtatrix, by 4 Liverpool, do make and ordain this my, laſt will and 1 
her will, figned “ teſtament i in manner following, and do hereby revoke 6 1 
| and anche) Aft other wills. Imprinis, I give, deviſe, and bequeath > 
vers pecuniary. es unto my ſon Silveſter Richmond, Rector uf Walton, FE 


legacies to ber e, all that farm known and called by the name of Diglake, 3 
_ chi\dren'and e near Walton, now in his polſcſhon : 1 likewiſc js bo 400 
1 * « him one hundred pounds. J give to my grand 2 
|o paperio he? * of Richard Richmond two hundred pounds. 'T give to 55 13 
don hand- 2 grandſon Silveſter Richmond one hundred pounds of 3 


1 nei- 4 Jawful/Britiſh money: I give half of my plate, my dia- 3 | 


3 eee c d ring, m ſkreen to him and his heirs for ever. 104 
from indiſput- TS Tem, 1 ve, eviſe, and bequeath to my. ſon-in-law Fry 
able circum-. e Samuel pre ell of Liverpool, merchant, the ſum of one 4 
ee * «© thouſand pounds. Itam, I give, deviſe, and bequeath to 46 


face of it, * my daughter Elizabeth Powel five. handred-pounds, to 
written long 46 diſpoſe of to her children as ſhe thinks fit. 1 give to my 
after her firſt 7  grand-daughter Elizabeth Powel three hundred pounds. 
will, revokes _ 


all other wills, © 1 give to my grand-daughter Mary Powel one hundred 
Hs diſpoſes of <5: omits.” give 20 my grand-daughter Sarah Powel one 


A her property 46 hundred pounds f like Money. The other half of my Ho ' 
: bs =o << plate, and all my houſhold goods and chatiles whatſo- — 
Ea from her 44 ever I give to Samuel Powef and his heirs for ever. is 7 
former will.— c dg hereby appoint the ſaid Silveſter Richmond and Sa- dat 

2 eee _ c muel Powell to be my executors. ' In witneſs whereof tha 
Br. Anozzw, Ihark her 1 my Top and, ſeal this fourteenth me 
Dr. STzAnan © OTE pf 19 1 720 gra 
and Dr. LIE ., N . 9 8 ARY RICHMOND,” liot 
: upon the va- =: 12 is Nas E . 8 . . EE I wet 
1rdi f the T. ld © 
—_— ns or opon the volta Gti 4 ct hact dats PO) | abo 

of the ſame teſtatrix; having: made an affidavit, aſter; the aforeſaid Opinions were given, af per 
having been deſired by het miſtreſs, about a year before the latter” s death, to Gen hef name mo 


to the firſt will of the teſiatrix The ſeveral Opinions ot the ſame Gentlemen men, "Whether 


3 | 
admitting the validity os ome. Oe ys W would: cant to 2 'republica cor 
* the Grid F Hy . | = * latt 
OC EITY. Ys | 5 N 58 = ve e Nh 7 WF: 61 lt 11 6 45 6:4 . ; 1 5 
=. e DUR, oft Xt COU EST tos 75 PLN 1 YT Ee 2s * a aa; N 5 2 3 by | | 
RE: 8 5 5 ; 3 . | 886 fl 
u > ; . : 
ex * * Wt 5 ; 
» I 
FRY MY 2 3 3 VIP 


1:08 nn * and; Pablifhied os the ſaid Mary , 


hs « « Richmond, in the preſence of us who have hereunto „„ 
to « * our names in e preſence, and at her re- 

OS « rack e 1 OLINCES. F 3 

„ 8 — ee ANNE SHAW. 5 

55 = . . „„ She.” MARY GUY. „„ 
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10 « Liverpool, do make and ordain this my laſt will and 

_ « teſtament in manner following, and do hereby revoke. 
« all other wills. Imprimis; I give, deviſe, and hequeath 

4 unto my {on Silveſter Richmond, Rector of Walton, all 
that farm known and called b the name of e | 
« near Walton, now in his poſſeſſion : : I likewiſe give 
him four hundred pounds. I give to my grandſon 
& Richard Richmond one hundred pounds. I give to my 


3 6 4 grandſon, Silveſter Richmond one hundred pounds 

f « give to my grand-daughter Mary Richmond one hun- 
M « dred pounds of lawful Britiſh money. I give half of m 
0 plate, my diamond. ring, my ſkreen to my ſon Silveſter | 
63 Richmond and his heirs for ever. Item, I give, deviſe, 
ro «© and bequeath to my ſon-in-law Samuel Powell of Li= 
= 6 verpool, merchant, two thouſand pounds, as I promiſed. : _ 3 
5 at marriage. I give to my grandſon: Folliot one hun- 1 
10 « dred pounds. I give to my grandſon Samuel Powell one A x <0 O08 
Y WW © hundred. pounds of like money; the other half of my © 7? 27 
4 © plate to Elizabeth Powell; and goods and chattels to 
5 my" anughter 5 IT 8 Og: 1 to mY 7 „„ 
a © daughters. 
o- Tus ſecond will is written 05 1 the dstnr herſelf. It 
FP is not ſigned, nor any ſubſcribing witneſſes to it : it is not 
4. dated either, but it carries undeniable evidence in itſelf 
of that it was made and wrote by her long after the ſaid. for- 
hb mer will made in the year 7 o, for Th the teſtatrix's 

» . grand-daughter Mary Richmond, and her grandſons Fol- |. 

lot and Samuel Powell, legatees-i in the above latter Will. 


were none of them born then, long after the making of the 
above former will in 1730: And for her increaſin ng of her 
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more than in the former, it is preſumed ſhe made this ſe- 
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2 28. there needs not any witneſſes with regard. to the per- 
' ſonal eſtate to make it a good will in writing; and being a 
will fuſſicient to paſs a perſonal eſtate, and a latier one, it 
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ä N 3 * brd will Mende hoods. as mrs, Rich- 
mond the teſtator had in bonds and other ſecurities to the 


5. Quare, amount of cool. more than her debts'and legacies, Will 


e the words in the firſt. will, vi. © all my houſhold- goods 
e and chattels, paſs the Tefiduim l to the lega- 
be diſtri e be- 
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gates. But as the eccleſiaſtical court will not be permitted 
to diſtribute an undeviſed teſidue where a teſtator has made 
an executor, but only in caſes of inteſtacy, and prohibiti- BED 


wt the Sn it next 107 kin, og art f Silveſter 


Rane and mrs. Powell, her ſon and daughter? 


IN Caſe the firſt will ſhould ſtand good, eee Dr. . oy 
words in the ſaid firſt will (viz. all my houſchold goods ard: „ 
and chattels) would paſs the refiduum of the perſonal 8 85 . 


eſtate undeviſed to the legatee i in the ſaid will named; : and 
that the fame would not be. diſtributable See be tel. 
tatrix's next of kin. . 


„ a e pet Arey WILL. . STRAHAN. 
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1 a "HE Cafes upon 1 1 8 my opinion, * « That Dr.An 3 
i” debts due and owing: to the teſtator at the time of his © eee ON 
« death were not comprehended under the words? howſs- 17 8 
cc ' hold-goods and chattels,” and that conſequently the 
Whole reſidue was not deviſed,” was the Caſe of Sparkes 
againſt Denn, in fir illiam Jones's Reports, p. 225, | 

where it was determined, that debts were not compre- 


hended under the deviſe of chattels by the court of dele- 


ons have been granted thereupon, and this point muſt be 


determined upon application to the court of chancery, it 
will be more adviſeable to be directed therein by the 9 25 
learned gentlemen who are exercent in that court. In 


caſe the diſpute had been upon the grant of an adminiſtra- 


tion, as it was in the above · mentioned caſe, it would have 
en determinable e in the e ans court. . 


+ . ANDREW. 
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=: 4 % Richmond, and had continued fo for the ſpace. of three 
= years and an half, or thereabouts. Saith, That about 
c welde months before the death of her ſaid miſtreſs, as 
= 255 © 66.near 25 ſhe this deponent can recolle& as to the time, 
eee ſhe was ſet attending her miſtreſs in her bed-chamber in 
. <« the houſe of mr. Samuel Powell; and ſhe then went to 

4 her cabinet and took thereout a paper writing, now 
e produced to this deponent, and which appears to be a 


| 5 e will of her ſaid miſtreſs, and to bear date the 14th day 
and thereupon her ſaid miſtreſs. 


3 | ; 4 gf Auguſt 1730 3 
WE 1 brought the ſaid paper writing to the table in the ſame 
rd *© room, and called this deponent to her, and ordered her 


b ponent accordingly did: and ſaith, that the name Mary 
. 1 0 % Guy* thereto ſubſcribed is this drponent'shand writing. 
= - < Saith, that the ſaid paper writing lay open whilſt ſhe 
=— : a ſubſcribed ber name, but ſhe did not read the ſame, 
| < nor. know what it was ; nor did her faid miſtreſs ac- 
e » quaint her that it was her will, or made uſe of any words 
= | 4 whatſoever 70 fignify to this deponent that it was her 
Sg. 4 will 3 nor did ſhe acknowledge the ſame, or her name 
I thereto, to be her hand · writing, or in any other manner 

40 tending thereto; nor did ſhe fay any thing about it, 
| EY e ſave that at the time this deponent fubſcribed her name 


* 5 * J 


t poor Ann Shaw's name ; and you, meaning this depo- 
nent, * ſhall pay nothing, for ſhe had done, or to that 
9 effect. Saith, She obſerved her looking at the ſaid pa- 

© per Writing, and ſhe had it before her ſome time after 
+, > Gris deponent had fo ſubſcribed her name; and afrer- 


'< wards by the order of her ſaid miſtreſs, ſhe put it up in- 


es to the drawer of the cabinet from whence her {aid miſ- 

Eh : e treſs had before taken it, and locked it up, and brought 
e her ſaid miſtreſs the key. Saith, That during this tranſ- 
5 action there was not any body prefent i in the room hut 
„„ deponent and her ſaid miſtreſs. Saith, The next 
time ſhe ever ſaw the ſaid paper writing was the day 


3 1 after her ſaid miſtreſs died. Saith, That ſhe this depo- 


Xo = =” nent often afterwards ſaw her ſaid miſtreſs writing, but 
1 never obſerved, or was ever acquainted by her, that ſhe 
55 was writing: nor doth ſhe remember ſhe ever ſaw. the 


| TE 15 Mat Cy writing, e to ke a will of her ſaid 
* 
. War rkxn 


i to put her name to the ſaid paper writing, which this de- 


<< therets as aforcfaid, her ſaid miſtreſs ſaid; '* There is 


#5: 


"ms! canngts 4 rat 1 _ «ca. in Hey pre- Dr. Anoane's 


nefles. But in caſe | it had wanted a republication to ſußp⸗ 
| Doctors umme, 5 588 FE ANDRE: 


. cond. DBuare in the Firſt Caſe, as all parties propoſe it, be- f 


N | eccleſiaſtical court, I think it will be adviſcable for the 


10 be pon Ry . 880 . 
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= WunzuER rn, tha vit, 1 
E to.2 republication of her firſt e e 
: 2 | ; 4 

8 the teſtatrix did not upon the. e e 3 any De. 8 8 

| declaration. of her intention to revive and republiſh her n — 


firſt will, I do not think what was done will amount to a Quanies. ': 


| republicatian. of her fir ſt will, Ye ma boon Sperl GD . 
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{cnt Caſe ;, for if the latter,unfiniſbed will was wrote more Anſwer to the | 
than twelve months before her death, and, was left fo at NR 
the time of her. death, it would not revoke the former, 

though. it were Executed, only i in.the preſence; of two wit-, | 


ort it, it would, I think, amount io 8 1 


»VUIB!! ]! 


N. B. Axp if 6, 1 T am direQta to he the kde at | 
Net and dr. Andrew to conſult together upon the ſe- 


fore, 208 ) write your Opinions on this Second ale. and 
Queries. | 
HAVE talked. with dr. Ye upon the ſubje& of Dr. 8720 
this Quere; ; and fince it is uncertain whether the point ee, N 8 
"touching. the diſtribution of a xelidue undeviſed in an exe- Second Quere | 
/cuted will, where there i is an executor, may. be determined Cate. 2 * 


in the court of chancery, or left to the decifion of the 8 


parties t to take the opinion of ſome of the n e Counſel ; 


HF 


© Dogtors Commons, 


u ions on both 


2# pr. Lr "FINDING « th he" two e of 2 9 ee 


3 and ability have 14 differed in their Opinions upon 


3 e 86. this Caſe, and having formerly given an Opinion upon 
BB Cc 


rg it myſelf in favour of the latter will, I have fully recon- 
eee _ fidered it, and think it is a matter of a good deal of doubt 
and Dr. Au- and difficulty: but upon the beſt judgment I can form, 
. upon the authority of ſome late Caſes, I am now of 
- Opinion the firſt will muſt take place. There being a de- 
viſe in the laſt will of a real eſtate, . mrs: Richmond muſt 
be preſyincd 1 to have intended to have executed i it, becauſe 
1 fs 1 teſtator is preſumed to intend the ſeveral deviſes in 
his will ſhould take effect, and is preſumed to know the 
= "the requiſites for that purpoſe.” That being the caſe, her 
WO: carrying it into execution will be deemed a departure 
from it, unleſs it can be proved. ſhe died before ſhe had 
A convenient time to do it. As to the clauſe of revocation 
 - _ _ in thelaſt will, if the will itfelf does not ſubſiſt, It can 
SE have no effect; for it was not intended as a ſpecial revo- 
cation of the former will, but only 198 the * of 


_ whine a ſubſequent ſubſiſting will. 
I TaiINx, alſo, that the firſt will is. e Ng he 
_ affidavit of Mary Guy; for if the teſtatrix deſired her to 
_ | witneſs it after writing of the laſt will, it ſhews ſhe then 
5 _ conſidered i it as her laſt will, and intended it ſhould ſtand 
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1 8 Oy 2 Tux words © all my houſchold goods. and chattels” in 
ME ole a | the firſt will, and the words ** goods and chattels to the 
- daughter” i in the laſt will, I apprehend, are by the civil law 
extenſive enough to carry the whole refi due of the unde - 

= viſed perſonal eſtate : but I find the determinations at 
5 common law have been, that debts, obligations, and the 
: ke, are not comprehended in the words 4 goods or chat⸗ 
„tels; and as this Point muſt be determined by the rules 
el that law, I am of opinion, the undeviſed reſidue will, 
ME * n will ns ate 80 to che executors En 


28 ſuch ; . "which 'F conceive is a ſufficient republication. 5 


/ 


<< is 3 It ir the "OD will thall fabſſt, Libiok the is; in- 5 


YL: teſtate as to the teſidue; andi it will be diſtributable to her ; 

n next of kin. And as the daughter is not reſidpary-lega- - | 
* tee, I conceive the adminiſtration wich the will annexed | 
bt will be granted to mr. Silseſter Richmond; fot where the 3 
1, Bi intereſts. are equal, it is the rule in the ecclelightical court „„ | 
f Cöʒ wer to en adminiſtration. to a man then & to a me 
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d WW 4 ILLIAM- Mans ki che eider by will of that date, ; 

n - V V-+. gives his meſſuage wherein he then inhabited, and 15. Dec. Tp 


n the: kinds thereto belonging, and all and every his nee 5 | 
inheritance 1 in Knowſley, and all his meffuages and lands a 2 
f in Preſcot, charged and chargeable as thereinafter is men- „ 
a tioned, to his ſon William Marſh and James Honnien, : 
and their heirs, in truſt; for the uſe of his faid ſon Wii. 
255 liam Marſh, for his life, ans waſtez and from and aſtef ts 
deccaſe, to and for the uſe of ſuch his the ſaid teſtators 
8 ndchildren;::Henr: „ William, Thomas; Sarah, in 
| Nlenberls, eee rs dren of the ſaid William: Marm 
d the ſon), for ſuch eſtates, terms, and intereſt, and in ſuceh 
ſmhares and proportions; and charged and ichargeableGin 3 
| fuch manner as his the faid teftator's ſon Williana Marſh, | 155 
a byany deed to be hy him executed in the preſence of two 
e or:more credible witnefſes, or by hiß laſt Will and teſfas 
ment in Writing to be by him eee i ep 


3 of three or mort credible witneſſes, ſnhould : direct, _ a Wes 


f deviſe, or appoint (ſo as the ſaid meſſuages and lands 
ay part thereof, ſnbuld not be directed, limited dev 
ec er pbintedꝭ or made chargeable with any ſum of eder 
by his the faid:teſtator's:fon William to any perſon whats 
; [| forvery except to, or tothe uſe of His the. id teſtators 
Wy | grandehildren; :or:to:fome-or one of them) and for want 
Ff uch direction limitation,” deviſe or appbintmentg 26 
a |} theſe of thetheirs of the body of the (aid teſtato#'s = 
„ William Marſh, begotten upon the body of Tee 

1 B DN NG * ho! $07) . SR r cl #1 les . 
Hf : 


ee 


3 re: Pre NEE 1 the rk telfator's Bog oben and 
—_— ms 2 n Mb be chargeable; and he did res) 
= _ charge the ſame wih the ſum ef 2001" to be paid within 
Fo Han@:yeary'after the death off his ſaid ſon by ſuch of his 
e ſaid grandchildren: to whom 1725 ſaid ſon ſhould direct, li- 
3 mit, deviſe, or. appoint, the i; ame os ES and lands as 
aforeſaid, or to whom'the ſame thby Gegend e or core b 
"virtue of his the faid teſtatorꝰs wilt, res to the'uſe bf 5 
© "other his ſaid grandchildren, equally fo be divided a 
„„ them): : and for want of ſuch iſſue, the ſaid meſſuages and 
dan to be to and for the uſe of the right heirs of the 
_faid William Marſh for ever. And after giving ſevera 
other legacies to his ſaid grandchildren, and to ſeveral 


BY his grandchildren, Henry, William, Thomas, Sarah, and 

Elizabeth Marſh ſhould die without iſſue before he ſhe 
3 or they ſhould attain the age of twenty-one years, then 
Z  theipart of-ſliare of the ſaid ſeveral and reſpæcliue legs es 
* 220 * and Sharges of him; her, or them, ſo dying; ſhould für- 
1 wiver and be paid to the furyivor or ee his faid 
die igrandohildien,.cqually to bedivided amongſt chem. 
2. Dec. #779: "02M teſtator died foori-after making ihe ſaid will. By 
Aadbed: of that date, made between the {aid William Matin 


widens of the ſetond part, and William Dickaſon of the 


Alice Leaflbeater, it is recited;/ that whereas a matriage 
mas intended is be had between the fame William Mark 
and the ſaid Nliee, iin.confideration:thereof, and of uther 
ſum or ſums of monty, yearly rents anti profits to her be: 


ent ions, he the faid William Marſn the ſon did/coves 
dan, pramiſe, and agree to and with theifai William 
: 16 that ho the faid William Marſh the fon would; 
- within twelyettnoriths next aſter the ſaid: marriage: well 
Lac ſuftrtemly grant and aſſign over Jo the ſaid William 
_ Dinkabaphivercbutors/and adminificators;: ſome or put 
1 — lately purthafed/byothe-ſaid; 
aM dn as in che bine thereby limited ſhould by 
bins purahaſad, alie yrarly rent af al. of intent that ti 
aid . D. his 16,0 eee wrath ſhoult ſtand 
_ and1he ſeiſed pf the ſame; to the!aſeiof the laid Alice and 
ber iſſue, as ſhould! be begotten by ahe ſame William 
Marſoe, Add ts the nd the ſame William Math: milght. 
. tha the ſaid "nn if ſhe ſhould mc him, ſhould 
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other perſons, he the ſaid teſtator dire cts, that if any of 


* the faiditeftator's ſon of the firſt part, Aliee Leadbeater, 
_ thirdiparty andiexccuted by the faid William Marſh-an 


lengiug, and for other good and valuable cauſes and cons | 


ne 


not 


2 


ot 


AHAB 


ws « ; Ten 4 ; | = P \ | 
Nt bans 1 4 EN . Ph A : : 4 
; . i 3 NS brontScr;.0 ; 1 5 
* : N 5 a N g es 
S. g F % \ j 47 % k ; 8 . \ 

* x wa £54. * 4 3 7 hes N 0 N. . LY 
2 on LEE 5 x I. * 3 g S pr. * 5 
5 : . 4 7 * 2 f e 8 8 
+ : 2 Nob 8 


not challenge or claim any dower of the inheritance or per- 


 Tonal eſtare of the ſame William Marſh that he at that or 
- at any other time thereafter was or ſhould be poſſeſſed of, 
nor ſuch perſon or perſons.to whom he ſhould make aux 
eſtate for years, life, lives, in tail or in fee-fimple, ot | 

all or An part of his inheritance, ſhould be diſturbed or 


ing of the ſaid inheritance, or of any part or pace! 
. thereof, ſhe*the ſaid Alice, in conlideration of the fad 


_ | 2ol. per annum, to be ſettled as aforeſaid by theſe preſents, * 
effectually is, barred and excludes. herſelf of and from her 


|  dower to be had of any of the lands, tenements, goods, 


or, chattels, of the ſame William Marſh.—Soon after the 


Ta 
? <8." 


execution of this deed the marriage was folemnized.. 


date, reciting that he had that day ſurrendered his cuſtoms, 
meſſuages, and lands, in Preſcat, to the uſe. of ſuch per- 
fon and perſons, and for ſuch eſtates as he by his laſt 
will and teſtament, to be executed in the preſence of three 


or. more credible witneſſes, ſhould deviſe, declare, direct, 


or appoint, thereby deviſes, declares, direQs, and appoints, 


All thoſe his meſſuages and tenements in Preſcot, theg in 
the poſſeſſion of Alice Getvas, Tiabel Whitlow, Iſaac + 


Dyſon, Henry, Forber, Martha Parr, Joſiah Burgefs, Na- 
than Button, and the. meſſuage in the polleſhon, of James 
Fairbrother, and the building Jate in che poſſeſſion. of - 
Richard Tatlock, and the meſluage, tenement, and ſands, 
in Knowſley, which late were the inheritance of his father 
Walliam Marſh, and the ſaid. dener e gives 
and deviſeg the meſſuage and tenement called Rarowfield- 
houſe. in Eecleſton, and all his lands of inberitance in ö 


Fi 


Eccleſton aforeſaid (charged and chargeable as thereinaf- 
ter mentioned), to the Iplowmng uſes : that is to ſay, tothe 
uſe of his-ſaid. te ſtatot's ſon. 7 

ſans waſte; and from and after the determination of that **** 
eſtate, to the uſe of his the ſaid teſtator's executors, ant 
their heirs, during the life ef him the fajd.teſtatar's ſon 


5 William, in truſt to preſerye the contingent uſes therein; 


after limited: and from and after the deceaſe of the fad 
teſtator's ſon William, to his firſt and other ſons in tail 
male: and for want of ſuch: iſſue, to the uſe of his the {aid 


* 


teſtator's ſon Thomas for his life, ſens waſie;-reniainder. to 


the teſtator's executors and their heirs, to preſerye.contin- 
gent remainders ; remainder;to the firſt and other ſons of 
0 ˙ nd5rth the AIRES 
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Tux ſaid. William Marſh che ſon, by his will of that r5. Nov. 2722. 


illiem Marſs for bis life, , 


\ 
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* 


ol the ſame teſtator's [aid ſon, William in tail general ; fe. Fee 
_ - mainderto the daughters ofthe ſame teſfator's ſon Thomas tor, 
I! tail general: and for want of ſuch iſſue, tothe uſe of his Il thee 
_*. - - the ſame teſfator's daughters Sarah and Elizabeth Marſh, W met 
fr their lives, without impeachment of waſte; and after 
the determination of the faid eſtates for lives of his the M © 
aich teſtator's daughters, to the uſe of his the ſaid teſtator's will 
_- _ . executors, and their heirs, during the lives of the ſaid in 1 
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be eme with the ſaid carl of Derby, who thereupon, by 
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4 leaſe dated 24th January 1723, demiſed other lands in 

| Feelefton and Knowſley in lieu thereof to the ſame teſta- 
tor, to hold to him, his beirs, and aſſigns, for the term of 

three lives: and the other lands mentioned in the ſaid laſt 

mentioned deviſe ate terms for years, determinable upon 


__—_ CCI, Es He 
Tut ſaid teſtator William Marſh the ſon by his ſaid 
will, reciting, that he was ſeiſed of a meſſuage and lands 
in Knowſley called Long Borrow, and another meſſuage 
and lands there in the poſſeſſion of James Preſcot, and of 
another meſſuage and lands there in the poſſeſſion of Tho- 
mas Bramhill, and of the new marked ground then joined 
therewith, and a meſſuage and lands in Eccleſton, in poſ- 
ſeflion of Henry Gover and Mathew Roughley, by vir- 
tue of ſeveral leaſes thereof, made for ſeveral lives then in 
being; doth thereby give and deviſe the ſame meſſuages, 
tenements, lands, and premiſſes; and doth thereby, alſo de- 
viſe, declare, and appoint, all and every his meſſuages and 
tenements in Preſcot aforeſaid, in the poſſeſſion of John 
Sutton, Iſaac Bill, William Hetcroft, Anthony Filling- 
bam, Henry Appleton, &c. and all other his lands and 
hereditaments in Preſcot aforeſaid (except what are be- 
fore deviſed. to his ſaid fon William as aforeſaid), to the 
ſeveral uſes following : that is to ſay, to the uſe of his ſaid 
fon Thomas, ſans waſte 5 remainder to his executors and 
their heirs, during the life of his ſaid ſon Thomas, to pre- 
ſerve contingent remainders; remainder to the firſt and 
other ſons of his ſaid ſon Thomas in tail male; remainder 
to his the ſame teſtator's ſon William for life, ſant ale; 
remainder to the ſaid truſtees and their heirs, to preſerve 
contingent remainders; remainder to the firſt and other 
ſons of his the ſaid teſtator's fon William in tail male: 
Temainder to the daughters of his ſaid ſon Thomas in tail 
general ; remainder to the daughters ofhis ſaid fon Wil- 
lam in tail general: and for want of ſuch iſſue, to the 
uſe of his the ſaid teſtator's daughters Sarah and Elizabeth - 
Marſh for their lives, without impeachment of waſte : and 
after the determination of the ſaid eſtates for lives of the 
ſaid teſtator's daughters, to the uſe of his the ſaid teſtator's 
executors, and their heirs, during the lives of his ſaid 
daughters, in truſt to preſerve the contingent remainders: 
and from and after the deceaſe of his the ſaid teſtator's 
daughters, to the uſe of the heirs of the body of his ſaid. 
daughters lawfully to be begotten : and for want of ſuch 
%% | iſſue, 
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ths ſaid teſts. BY an; 


„ 


Nor, Tus meſſuage above-mentioned to be calle BM tha 
Long Borrow, and the othe i 
poſſeſſion, of James Preſcot, &c. and Parke 

| 4 les meſd Mites which the ſaid teſtator Wit the 
ham Marſh the ſon held at the time of making his wil, BE ſho 
and allo. at his death, by. virtue of ſeveral leaſes made to il ort 
bim, to hold to him, his exceut fl 


1 
* 


NS G 1 2˙— Þ 3 8 * . 7 a 
* _ -alligns, for the term of three lives, and of the ſurvivor d am 


4 4 4 : 


Fe ſaid articles.; and it i ſhould happen that the fen: goo 
ſhould not be ſufficient to make up the ſaid 201, per annum, BY and 
then he charges ſo much money as the ſame ſhall fall MW mai 


E K. 
: William Marſhall, which are before deviſed to his ſaid ſon Wl as 1 
Wo Thomas: and in caſe his ſaid daughter Mary ſhould die of t 


before the attained the age of twenty one years, or mar- int 

ried, he gave the ſaid mill and building after his ſaid wife: on 

= death to her younger children by her former huſband, equal- WF of t 

III y to be divided between them; and in caſe both of then whi 

* | ſhould die without iſſue in the life-time of his ſaid wife, tim 

6 he gave the ſame to ſuch. perſon or perſons, and charged MW Ma 

5 in ſuch manner as his ſaid wife by her deed or will, to be age 

kek xecuted in the preſence of three or more witneſſes, ſhould Ml .tog: 

_ "direct or appoint. J moe ie 

Wort, Tus hid mill and buildings are now only e 
the yearly value of 71. and worth to be fold the ſum of gs] 

TTV 

- ,reciting, that he had a grant from the corporation of i thoi 

Liverpool of ſeveral tracts of land near the Dock, for WW dau 

which he had paid ſeveral confiderable ſums of money, ſhe, 

== did thereby give and deviſe one-fixth part thereof for the (MW thei 

=. uſe of the poor ſcholars of the charity-ſchool of Liverpool, Wl per 


e 


2 


3 7 Th 


I. „ 
. 7 * 


daughters William, Thomas, 


teſta. Wl and to : 

t a. Sarah, or | 

„ones ſixth part thereof; and the teſtator wills and deviſes, 

called I that che fame, or any part thereof, ſhall not be fold or 

n the diſpoſed; of, or any diviſion made thereof, by the ſaid poor 

arked WM ſcholars, 55 Pe, ſaid ſons or daughters, or their, or any of 

Wit their,.heirs ; and that if any of his ſaid ſons or daughters 

will, BY ſhould happen to die wirhout iſſue, the ſhare of him, her, 

de to or them, ſo dying, ſhould ſurvive and go to the ſurvivors 

and WM of bis ſaig ſons and daughters, and their heirs, equally 

or of WM among(t them; and if all his ſaid ſons and daughters ſhould 

nile; WW happen to die without iſſue, then the whole to be for tbe 

ance, uſe of the ſaid poor ſchola ts. | 

dered Norz, Tas ſaid teſtator, William Marſh the ſon, held 

Har the ſaid parcel of land in Liverpool by virtue of a leaſe 

re his Wl made to him, 5th day of:.OQober 1715, by the mayor, 

g {et BN bailiffs, and burgeſſes, of Liverpool, to hold to the fame 

1d ap- teſtator for three lives, and the ſurvivor of them; and from 

pool, and after the death of the ſurvivor of them; for twenty- | 

Mar Tux faid teſtator, William Marſh the ſon, by his ſaid 

10 will directs, that all the reſt, reſidue, and remainder, of his 

ſame Wl (goods, chattels, ſtock in trade, company or partnerſhip, 

nun, and perſonal eſtate whatſoe ver, together alſo with the re- 

11 fall BW mainder of his rents and profits of his ſaid meſſuages, te- 

m. nements, lands, and hereditaments, deviſed to his ſaid ſons 

d ſon I as aforeſaid until their reſpective attainments of the age 

d die of twenty-one years, ſhould be put out by his exceutors, 

mar · ¶ in truſt to pay unto his ſaid daughter Sarah the ſum of 5eol. 

wife: on the 1ſt day of May next after ſhe ſhould attain the age ; 
qual of twenty-one. yours 3 and as_ to the remainder thereof, J 
them which he ſhould not have further diſpoſed of in his life- 2 
wit, time, to be further continued at intereſt till the iſt day of 3 
arged Wl May next after his faid daughter Mary ſhould attain; the j 
to be age of twenty-one years or death; and then the fame, 3 
hould i together with the produce, intereſt, and increaſe thereof, 1 
do be equally divided amongſt his ſaid ſons and daughters, : 
ly o William, Thomas, Sarah, and Mary, if then all living; . 
fand in caſe of any of their deaths, the ſhare of him, her, . 
will, or them, ſo dying, to go to his, her, or their iſſue, if there 3 
on of i ſhould be any ſuch ; and in cafe any of his ſaid ſons and 3 
, for Wl daughters ſhould happen to die without iſſue, before he, 4 
one), WI ſhe, or they, ſhould attain the age of twenty-one years, b 
r thei then the legacy, or part, portion, or ſhare, of his ſaid I 
— 1 228 WR ; | 2 : | vive 5 


= 


vive and go to the ſurvivor of his ſaid ſons and daughter, 


Tux ſaid teſtator appoints 


—.. e 
| Thomas Fleetwoc „Richard 
Wright, and William Crouchley, executors of his ſaid wil 


who died in his, the ſaid teſtator's, life- time; and the faid 


16th and 19th 
Nov. 1742. 


will is atteſted by three witneſſes. FVVVV»UF 
By indentures of leaſe and releaſe of thoſe dates, the 


releaſe being quinquepartite and made between Samuel 


Jarvis of the firſt part, the ſaid teſtator, William Marſh the 
ſon, of the ſecond part, his ſaid daughter Sarah Marſh ofthe 
third part, Brian Blondell and another of the fourth part, 


and William Blondell and another of the fifth part; in 


conſideration of a marriage which was then intended, and 
which was ſoon afterwards had between the ſaid Samuel 
Jarvis and Sarah Marſh, and of the ſum of 2600]. by the 


_ fame William Marſh, his heirs, executors, and admini- 


ſtrators, to be paid to the ſaid Samuel Jarvis, his executors 


or adminiſtrators, the marriage-portion of the ſaid Sarah, 
in ſuch manner as is therein after mentioned and for mak- 


ing a competent jointure and proviſion for her in caſe ſhe 


ſhould ſurvive the ſaid Samuel Jarvis, in lieu of her dower 
and thirds at common law, and for ſettling the - ſeveral 


meſſuages and lands therein-after mentioned, to the ſeveral 
uſes therein-after declared; and in conſideration of 5: 


paid to the ſaid Samuel Jarvis by the ſaid Bryan Blondel], 


*&e. he, the ſaid Samuel Jarvis did grant and convey ſe- 
veral meſſuages and lands therein particularly mentioned 
to the uſe of himſelf for life; remainder to truſtees, dy: 


ring his life, to preſerve contingent remainders; remain- 
der to the ſaid Sarah for life, the ſame with other land; 


therein- after agreed to be ſettled to be for her jointure, 
and in bar of all dower which ſhe might claim out of any 


lands whereof the ſaid Samuel Jarvis ſhould at any time 


during the ſaid intended coverture be ſeiſed of any eſtate 


of inheritance ; remainder to the iſſue of the ſaid marriage, 


with proviſion for the younger children of the ſaid mar- 


riage: and the ſaid Samuel Jarvis did, by the ſaid in- 


denture of releaſe, covenant that he would, within three 
years then next, purchaſe, ſettle, and convey to the ſame 


uſes as are mentioned in the ſaid indenture of releaſe other 
lands of inheritance, which with the lands thereby ſettled, 
excluſive of the houſe therein-mentioned, ſhould be of the 
clear yearly value of 180]. : and the ſaid William Marſh 
did thereby covenant, that he would pay to the ſaid Samuel 
Jarvis 1000l; within twelve months next after the ſaid 


marriage, 


34¹ 


marriage, and the further ſum. of 1000l. at the end of two 
ears next aſter the ſaid marriage, if the ſaid Sarah, or any 
iſſue of her body by the ſaid Samuel Jarvis, ſhould be then 
EB DENT d.. neat dis 
ed aids of thoſe dates, reciting the before men- 28th and 29th 
tioned indentures of leaſe and releaſe, and made between March 746. 
the ſame parties; and alſo reciting, that the aid Samuel 5 
Jarvis had purchaſed ſeveral meſſuages and lands, which 
with the lands mentioned in the ſaid firſt ſettle ment were 
of much greater yearly value than the clear yearly ſum. 
of 1801. 3 he, the faid Samuel Jarvis, did, by the ſaid 
indentures of leaſe and releaſe of the 28th and 2gth March 
1946, in purſuance and performance of his covenant. 
in the ſaid former indenture of releaſe, continue to convey. 
ſeveral meſſuages and lands therein particularly mentions 
ed to the ſame uſes as are mentioned in the ſaid former 
ſettlement; and which ſame meſſuages and lands are, 
with the lands mentioned in the former ſettlement, - 
expreſſed to be for the jointure of the ſaid Sarah, and 
in full ſatisfaQion and in bar of her dower which ſhe 
might claim out of any lands whereof the ſaid Samuel 
Jarvis ſhould, during the coverture between them, be 
ſeiſed of any eſtate of inheritance; and on the back of the 
ſaid laſt- mentioned indenture it is declared, that the ſum 
of 2000l. mentioned in the firſt ſettlement had been 
fully paid off and diſcharged by the ſaid William Marſh, 
father of the ſaid Sarah, to the ſaid Samuel Jarvis. 
Tur ſaid teſtator, William Marſh the ſon, ſoon after 
the marriage of his ſaid daughter Sarah, and about five 
years before his death it is apprehended, wrote down, with 
his own hands, in confideration for a new will which was 
found amongſt his papers at his death, and whereby it 
ſeems to appear, that he intended to appoint his three | 
daughters, Sarah, Elizabeth, and Mary, executors and 
refiduary legatees; but the initial letters of his daughters | 
names are therein only mentioned; and the lid paper- 
| writing is not ſigned by the ſaid teftator. EE 
| Tu ſaid teſtator, William Marſh the ſon, died the ; 
ame goth of October 1747, without altering his will, dated 
4 15th November 1722, ſave as aforeſaid; and his ſons : 
te Willam and Thomas both died in his life-time, without 
| 3 iſſue, after they had ſeverally attained their age of twenty- 
_ one years, and before the ſaid teſtator's daughter Mary bad 


— attained her age of rweaty-one years; and the ſaid teſtator's : 
- ſon-in-law Samuel Jarvis died, on the 6th of February | 


1747» 


2, Quzre, 


_— wits 
19499, inte kate, and without teas FRO ice: 2nd the 
ſaid teſtator, "William®-Marſh the fon at his death left 


three children living by bis firſt wife, to wit, Henry, $4: 


rah (who married mr. Jarvis), and Elizabeth ; and by 


Alice his ſecond wife, a daugmer, called — 
_ his: (aid! will, who is yet living, and her mother. 


Nor, Tue faid teſtator, William Marſh the ſon, did 
not, by his ſaid will made in 1722, give any thing to his 
eldeſt ſon Henry Marſh,” who had bounty diſpleaſed him; 
but the ſaid Henry Marſh, upon the e his father, 


became entitled te a-real eſtate which. catalog had 1 5 


chaſed ſubſequent to the making his WII. 
Wu vil be entitled to the ſaid 2001. or any an wh 
part thereof, which the ſaid firſt- named William Marſh 
the father by his will charges upon his eſtate thereby. de- 
viſed, and diredts to be paid within two years next afigr the 
death of his fk William Marſh 7 Will Henry Marfh, fon 
of the ſaid William Marlty the ry be folely: 11 52 55 10 


i 78 723 


the fa me * ? 5 8 5 r 77 $ 13 


HENRY MARSH, being. 4 iy one "of ihe! "Bus 
grandchildren. who is excluded from, the: eſtate, charged 


: with the 200}. 1 think 5 he is entitled to che whole 200l. 


WIIL the ſaid. deed, which the (aid teſtator William 
Marſh the fon and. Alice his ſecond. wife executed: pre- 


vious to their | intermarriage, bar her of her dower. of any 


claim which ſhe. can have out of the real copy hold or per- 


ſonal eſtates given the ſaid William Marſh the fon ? or, 


Will ſhe be entitled to any and what intere(t in the real 
copy hold or perſonal eſtates of her ſaid huſband?. and a; 
the ſaid eſtate given hy ihe will of her ſaid huſband to her 
and her daugliter Mary is only a leaſhold eſtate, and not, 
now of the yearly value of 201. and ouly worth about. the 


- ſum of gs]. to be ſold, and therefore i it is apptchended that 


the ſaid Alice and her daughter will not accept of the fame 
in full fatisfaction of their demands under the faid articles, 
Is not ſuck ſatisfaQion to be made out of the eſtate pur- 

chaſed by the ſaid teſtator William Marſh from William | 
Marſhall, according to his the ſaid teftator's will, or. how 


otherwiſe, as the ſaid eſtate purchaſed from the laid Wil- 
liam Marſhall i is a copy hold eſtate of inheritance, and ſet- 
tled: by the lame teſtator upon his ſons 1 daughter 


amongſt his other eſtates by his ſaid will? 


5 ES AM of opinion, the marriage articles, in caſe they 


** CES 
nm | | are 
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ite made offectual for the widow and her * children? 
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benefit, will be a bar in equity to ber claim, of dower 
out of the real free hold or eopy hold eſtate, and alſo to her 
chi. of auy perſonal eſtate othet than what are given her 
by her huſpand's will. 1 think, the widow is entitled by 
the artieles.to 3 rent: charge of 20l. tg her for her life, 
with remainder, to Henry, now the eldeſt ſon, in tail. 
The teſtatot's real cate which he had purchaſed. before 
the articles, is ſiable to make it good, and ſo is his whole 

personal eſtate, as well as the particular fund appropriated = 
hy the will,; aud if the coyenant is for the te ſtator and his 
beits, all his real aſſets are alſo liable, and the wid,; 
and Henry may inſiſt on. having ſuch annuity made good 
out of all theſe funds till a ſufficient ſecurity. is made for it. 


tor: William Marſh the ſon, both died in his life-time with- 
out. illue, Are nt Sarah and Elizabeth, the daughters of the 
faig iſlam Marſh the ſon, entitled to the ſeveral eſtates 

ſimited to them by their faid father's will, in default of 
iſſue of their faid brothers and, What intereſt have the 


eig daughters in the ſaid eſtates reſpectively? Are they not 


joint-tenants for life of all the frechold and copyhold eſ- 

tate of inheritance, with remainder to their iſſue of moie- 
ties thereof? and in caſe either of them ſhould die with- 
got iue, To whom will the moiety of ſuch of them ſo 
dying, after the death of the ſurvivor of them, go? Will 
it ge to the iſſue af the ſutvixar of them by way of re- 


nainder, of will it go to ſuch charitable uſes as the heir 2. Vernon, 
at la of | the. ſurviving» ezecutor of che ſaid teſtator, 545. Cook o. 


* . 


William Marſh the fon, ſhall appornt,or to the heir at law Cock. 


of the ſame zeſtator-? and, Can the ſame teſtator's daugh- 
ters Sarah and Elizabeth, or the ſurvivor of them, fulfer a 
regqvery. of the ſame eſtates, or of any and what part 
thereof; or do any act whereby toveſt an abſolute intereſt 
in themſelves? and, Will it be prudent, previous to the 
ſuffering a recovery thereof, to convey the ſaid lands of 
inheritance to ſame-perſbns for a term of years, if the ſaid 
dapghters, or either of them, ſhould ſo long live, leſtthey 
ſhogld not hereafter be taken to be tenants in tail; and ſ. 


ſorfeſt or eſtates: for life by fufferi ng the ſaid recovery ? 


and, Will it alſo be prudent for them to ſurrender the 
i | copyhold 


4 Wave: 


* 


copybold eto "OI — aterm ok years, if they, 


or either of them, ſhall ſo AK 5 8 previous Mc M4 ſales | 


ing a . | thercof 1 
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 I'THINK, the davghters are led to thoſe eſtates fo 


| their lives, as tenants in common; with remainder, after 


the determination of the reſpective eſtates, to them and 
the reſpective heirs of their bodies, Ec. 15 therefore, on che 
death of either, her ſhare would go to the heirs of her body, 


- and not ſurvive; but if ſhe leaves'no iſſue, 1 apprehend, it 


would go hy way of eroſs-remainder to the ſurviving ſiſter 
and her iſfue: but I cannot ſay that either of theſe pointz 
are clear ; and therefore, to avoid all doubts, it would be 


_ adviſeable, by ſome conveyance. of the freehold and fur- 


render of the copyhold, to make proper tenants to the 
pfremiſſes, and ſuffer recoveries, to bar the remainder and 
limit the uſes, as they ſhall agree upon, having firſt created 
terms for years determinable on the daughters deaths, 


: in truſt for themſelves. But this advice and. opinion are 


on ſuppoſition that the eſtates are inheritances, and not for 


- or iiber 0 570 3 or as nf ſuch no eee can 125 


* 


15 the, aid Date 2 801 * which i is > FE the 
will of the ſaid teſtator, William Marſh: the ſon, to his 
daughters Sarah and Elizabeth for their lives only, charge: 
able upon the leaſhold eſtates, which are immediately 
. in the ſaid will given to the ſame teſtator's ſon 
William? or, Are not the ſame chargeable, as well upon 
the leaſhold eſtates as upon all other the eſtates before 
deviſed by the ſaid will ? and if they are, In what propor- 
tion are the ſame to be paid out of the ſaid eſtates ? and, 
Is the ſaid leaſhold eſtate which was granted to the ſame 
teſtator_by lord Derby in 1723, in exchange for part 
of the lands ſubjected by the ſame teſtator's will to the 
payment of the ſaid annuites, liable to pay any part there- 
of, as in the ſaid leaſe it is not mentioned to be in ex- 
change for any other lands, hut is only ſaid to be made in 
eee . 2 VOY e bu TOO OY Doth not 


the 


CI 


A 1LLS; 


the ſame leaſchold eſtate: deſcend to the —_ teſtator's 
heir at law free from any incumbrance, as the ſaid; leaſe. 
was taken ſubſequent to the making of the ſame teſtator's 
will, and the habendum thereof limited to him, _ in 


and aſhgns, during the lives wein, mentioned. „ 


"AS by the will the rol. a. year is charged only on the Anſwer. | 
caſeholds given immediately before, but not on the ex- 
changed lands, nor on any of the other eſtates given by 
the will in the precedent en the de e e * 


longt to the heir . undiſpoſed, . „ nn WE 


4 the eſtate called Long 3 &c. which the 1 5 Quzre. 
teſtator, William: Marſh. the. ſon, gave by his ſaid will 
to his ſaid daughter Sarah and Elizabeth in default of | 
ilſſue of his ſons Thomas and William, were only held by. ß 
the faid teſtator by. virtue of ſeveral leaſes granted to him, bY 
tohold to him, his executors, adminiſtrators, and aſſigns, 


for three lives, or for-ſome- term of years determinable _ +... 


n the death of three lives, Are not the ſaid Sarah and 
Mrabech entitled to the ſaid leaſchold eſtates ? and, 
What intereſt have they therein reſpectively? and, Can 
they or the ſurvivor of them, by any and what act, bar 
their iſſue and the remainder limited thereof to charitable © 


uſes? or, to whom will the eſtates belong after the death A 2 


of the ſaid Sarah and Elizabeth, or either of e 1 
oo do not as ang thereto i in their life-time? 4 


THE. terms whe years e on a hes 1 to the Anſwer. 
daughters Sarah and Elizabeth for their Jives only; and. 
their iſſue will on their deaths be intitled to, them,. and 
cannot be barred. As to the terms for lives, I thinks the 
daughters may by deeds of leaſe and releaſe, bar their 
iſue and the remainder over to the n 3. but this lat- 
ter 1s not a clear point, 8 


. the ſaid Sarah, Elizibeth, and * the 8 Were. 
of the ſaid teſtator, Wakes Marſh the ſon, entitled to 
five-fixth parts of the ſaid tracts of land in Liverpool, or 
to any and what part thereof reſpectively ? or, Who 
is entitled thereto? and, Can the ſaid daughters, or any 
of them by any and what Mos veſt an abſolute intereſt 
5 thereof , 


5 thereof in sr ere te e pu hat part thereof 
| there having been conſiderable improvements nde there 
on r e _ reſtarar: fines! the ors __ bis wit? 7 


FX? Hs 5717 & + «rt 55 7 18 ISS TY 


THE thre ee reeing Gers are, I con . e 


leaſe, convey their reſpeQiye ſhares intr raſt for POS 
ps, obtain plate intereſts | in the. n 


"Wis NY not the keafchold Hic kich the” teſtatof, 
William Marſh the ſon, . was e to at his death, and 
which are not particularly, diſpoſed of by bis will, and 

wich he held by kates för years, or or by leaſes "made to 
„ Him, to hold to'himyhis"exceutsrs; UAdminiſtrators, and 
affigns, for lives, and which have been Pawehafed by him 

14, Geo. ar. ther before or nee tie making of his will, be conſider: 
od a8 129 of his perſonal" eſtate? or, How "otherwiſe Hop n 


18 7 $5 8, 3 323 77 4 X73 


THE n for: years, though (determinable Tres 
anch ſuch” leaſes for Res aß in the Quere are part of the 


7. Cure. 


1 e 5 ie porgba id or after the 


wall. „„ 8 525 4 ; Yep? 10 4x5} 4 * * £29) 
b 115 or patient 4 f 8 fl bog % 
Aae d ſaid 5 8 Marſh the ſon, direch, 
that the reſidue of his goods, chattels, ſtack/In trade, and 
5 perſonaleſtate, War nayment of 5ook; a · piece to his 
ſaid daughters Sarah and Elizabeth, be equally divided, 
aon the Iſt of May next after his daughter Mary ſhall attain 
| her age of twenty-one years, a, his ſons and daugh- 
ters, William, Thomas, Sarah, Elizabeth, and, Mary 
if then all living; and i in cafe of any of their deaths, the 
' ſhare af him, her or them, ſo dying, to go to bis, her, of 
their iſſur, if there ſhall he any ſuch 4 end in caſe any af 
Mg. ſons and daughters hal! bappen ta die without 
ilfe, before he, ſhe, or they, ſhould attain the age of twen- 
ty-one years, then the legacy and parr, portion or ſhare, 


8. Ge. 


of his fajd perſonal eſtate of him, her R or them, ſo dying, 


to ſutvive and go the ſyrviyors of his ſat long and danghters 
_ Equally amongſt them; and as the fame teſtator's fons 
Willſam and Thomas both attajned the age of twenty-one 
years, and died without iſſue, in the life-time of their fa- 
ther, before the ſaid teſtator's davghter Mary attained the 
Wel twenty-onez and as the ſaid teſtator's daughter * 

© 8 N 2 


parks theſe Avealixths ; and they may wie Ws of leaſe and re- 


EE 


| SARAH, Rfizaberk;and Mary. are, T conceive, elke. Anſwer. ; 


fore y actual divifion and diſcribution../ bee en 


entitled to large ſums of money out at intereſt upon bonds 


large quantities, of timber and other. things 1 in partnerſhip. | 


=) 


«+ 
% 


| wks eber 3900 given by her eller in fuch man- +: 


ner as is herein-before mentioned; who will be entitled 

to the reſidue of the ſame teſtators perſonal eſtate, or to 

any and what part thereof? or, In what manner or pros 
portions will the ſaid teſtator's daughters Sarah, Elizabeth, 
and Mary, be entitled” thereto, or to any and what part 
thereof?! or, Will any and what part thereof go in a 
courſe of adminiſtration, and to wem? WE t e fad | 
2600l; given with the ſaid Sarah be confidered as an 
ademption or revocation of the faid legacy of Sol. and of 
any other and what part of the reſidue of ber ſaid father's 
perſonal eſtate ? and, Who is entitled to the faid 0 ? 

and, What ſhare of the ſaid teſtatör's perſonal eftate will 

his ſai daughter Sarah be entitled to? and in what man 

rer, and from what time, will the ſame teſtatot' s danghter” « 
Elizabeth Marſh be entitled to intereſt for the ſaid 580l. ſo 

given to her as aſoreſaid, as her ſaid father had large ſums 

of money out at intereſt at his death? and, May not all 6 
the” teſtator's daughters immediately, by their wills 1 
otherwiſe,” diſpoſe of all their right which they now have to 
any part of their father's perſonal or leaſehold eſtates, *be-" 
fore any diviſion or diſtribution be IR therear © fe 


to che three- fifths of the refiduary perſonal eſtate; the 
other two-fifths are lapſed, and belong to the widow and 
next of kin, according to the ſtatute of diſtributions, of 
which Henry is entitled to one-fourth of two-thirds, and 
the three ſiſters are entitled to the other three-fourthia ' | 
and. the widow.was entitled to the remaining one-thiCddd l 
of the two-fifths. The 2000l. portion was, I concei ve 
a revocation of the Sool. legacy eo Satah, but not of her | 
ſhare of the refiduary” bequeſt. | The daughters baye an | 
abſolute. power. over their, reſpeQive. ſhares now, and. be⸗ : 


As the char William Marſh the: Aoki was at his 8 Quare, 
and mortgages, &c. and to ſeveral leaſchold eſtates, and tao 
with one Mr. Okell who ſurvived him, and to a ſhare 


Is ſuips and cargors 2 at ſea and elle chere i in partner 


ſhip 


Aale, 


10. Quære. 


7. ; 
"4 [ 
Wer. 


WILLS. - 


= ſhip EY Mr. Okell and other perſons, aac -to. ſeveral 
houſhold and other goods, and he dying the gth of Or 


tober 1747, and his ſon-in-law Samuel Jarvis ie + 
teſtate on the 6th of February following, before an 


viſion or diſtribution. had been made of any part of _ 


perſonal eſtate or effects of the ſaid teſtator, William 


Marſh the ſon, and before adminiſtration with his will 
annexed was granted; Will the next of kin of the ſaid. 
Samuel Jarvis be entitled to any and what part of the laid 
effects of the fame William Marſu, which his daughter 


Sarah is entitled to? or, will ſhe be ſolely entitled thereto, 
or to any and what part thereof, as ſhe hath- ſurvived her. 
ſaid huſband, and as he made no diſpoſition of any part 


thereof in Ki life-time? and, particularly, will the next 


ol kin of the ſaid Samuel Jarvis be entitled to any and 


what part of the ſaid Sarah's ſtock in trade, timber, 58 


cargoes, or houſchold goods, of the ſame teſtator, Wil- 


5 Marſh the ſon? —_ if the ſaid next of kin will be 


entitled thereto, Out of. what part. of the perſonal eſtate 


of the ſaid William Marſh the ſon are the debts which he 


owed at his death in TER Ae: ene or how oebermiſes, 


1 


: to be paid? %J%%%%0% TE Te; ho gs 44, 
SARAH, as 8 vi tt. is s ſolely b 


jutely entitled to her ſhare; and her huſband” s next of kin 


are entitled to no part of i it, either of the ſtock in trade, 


- houſchold goods, or other things. The debts in trade 
and other debts muſt be my out of his general perſonal 
eſtate not ſpecifically deviſed. . | 


As the faid Samuel avid was at 1 1 n A ads 8 
the city of Cheſter, an d died in the ſaid city, Will not 
- his widow be entitled to half of his perſonal eſtate by the 
cuſtom of the province of York, and to a moiety of the 
other half thereof by the ſtatute of diſtribution of inteſtate's 


. eſtates, effe ds, or otherwiſe ? or, What part of his per- 


ſonal eſtate will ſhe be entitled to ? See ſtar. 4. & 5. Will. 
& Mar. c. 2.; and 1 Vernon, e ac Sberrard; 
"Oo Ab, Caf. in Eq. fo. 161. YEN : 45 


1 CONCEIVE, bis widow, few vole” no eh, i is 
entitled to half his cuſtomary eſtate by the cuſtom ; half 


the e balf under | the * of diftributions.” 1 
8 | Wir 


1 8 ; 
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*# Age 
f 3 ! b 


wk the innen or minutes which the ſaid teſta- 11. Quere. 


tor, William Marſh the ſon, wrote down for a new will, 
about five years before his death, in any reſpect be 
conſidered as a new will, codicil, or teſtamentary ſche- 
dule ? or, In any and what e alter the faid will 
made in 1722 ? and, Affect any and what part of his per- 


ſonal or other eſtate ? and, Will any wo which beak the 


in W given take e 


IR they were merely inftruQions, 1 think, they 5 Aae, 


not amount to a will or teſtamentary ſchedule, or alter the 


ſame will of 1722. _ 


uh June 1748. £265 0M you. 


IAM of opinion, Mary i is entitled to a rent-charge i in Additicaal opi- 
2 of Mr. 


fail of 20l. a- year; and that it ought to be charged upon R. 


the eſtate of inheritance deviſed by the will, to make up 
the deficiency of the leaſchold, which not being capable of 


making good any part of the eſtate tail intended by the 1 
marriage - articles, the whole rent - charge is a deficiency, 
and to be ſatisfied out of the other fund. As to the diſ- TD 
tributive ſhare of the two-fifths, the ſtatute of diſtributi- 
ons veſted one - third of them in the widow ; but, I think, 


ſhe was barred by equity, by her marriage-articles, from 


claiming i it; the conſequence of which is, that the whole 
of thoſe two-fifths belong to the four ſurviving children i in 
equity. The executors being all dead before the teſtator, 
it may be a doubt whether the heirs of the ſurvivor can 


diſpoſe to a charitable uſe of any of the eſtates ; but if not 


the charity will ſtand good in the ſame manner againſt the 


heirs or repreſentatives of the teſtator as if the executors 
were alive. And I am of opinion, that as to the leaſe- 
hold for years, whether determinable on lives or not, the 


remainder to the charity is too remote and void, but goodas 


to the eſtates of inheritance and leaſehold for lives, though 


liable to be barred by the OE OY who have the precedent 
eſtates 


J or Ah court nk ny wight. appoint the parxiculy 


* 5 plie 7 The limitation of the remainder i in 55 


ſcholars there is void, but the leaſe for lives is; good. The 
; leaſes for lives purchaſed after the will did not, I'think 
; paſs by the will; but being made to the teſtator, his 
- executors and adminiſtrators, are diftributablle,” as an 
| 0 part of the perſonal eſtate, by 14. Geo. 2 
The leaſes for years paſs by the deviſe of the rdfiduum 


ö ; 5 The legacy of 500l. carries intereſt from the teſtator's 
deat h- | The 2000l. is no bar, I think, of Sarah's diſtri. 
= Þ-. 5 butive ſhare of the e . 5 15 . 
=: WI Toe” 5. RYDER, 
Nr Fasse. IAM of opinion, that the tuo daughters Sarah and 


LEY's Anſwer 
a ohs Third Elizabeth are tenants in tail, with remainder to charita- 


* ble uſes, as to ſuch lands which were not deviſed to teſta- 
tor, William Marth the ſon, by the will of William Marſh 
ſenior; and as to the lands deviſed by William Marſh, 
the teftator's father, ſubject to the eſtates tail in the two 
daughters Sarah and Elizabeth, the teſtator having no 
Further purſued the power given by his father's will (which 
is confined to the grandchildren), I think, there is an 
eſtate tail veſted in Henry Matſh, after failure of iff ue of 
His two fiſters Sarah and Elizabeth; 3 and the teſtator's de- 

: viſe to charitable uſes, as to theſe lands, is void, becauſe 
it is not put ſuant to his power under the will of his father; 
but as to his other lands, the teſtator's deviſe to charitable 
uſes is good: but both theſe eſtates to Henry, and the 
male Ts 88 9 5 mans or Intereſts to take 
l 9 5 ns "plas 


* 


cCsfiszes to Kbieh duch eſtates to the cherny ſhouli 


fxtchs of the Lixet pool leaſe for years to the Poor 


| mainder to the chatity, that is capable of being barred by 


ao WILLS. 
1 after an eſtate. tail in the daughters, I thinks, the 
daughters Sarah and Elizabeth may by common recoveries 


bar the oe 0 We 8 an ka "POR" in 


A Fo $.* * - Dx +7 


e W Sled yl ind bas 


5 Ms, I : l * 
N 15 BE: Has 5 ffs 
$16 3 9 + 


Tis . Fa HF to. "dſo two ladies te 46 Mr P. Au. 
their: iſfue; fa avoir they ean bar the remainder over 7 8 

| T incline to think they may; 

and one of chem dike „„ the method of 

doing it muſt be by fine ſur canceſſerunt, in. which the 

huſband of the married lady muſt join, A fine is not 
neceſſary for the unmarried lady as to her ſhare ; it may 

be done by a feoff nent with livery, or by a leaſe and re- 

leaſe ; but as there muſt be a fine as to one of the fiſters' 

Hare, the whole may be done together by j joining in * 
ne and declaration of uſes. Take bare to make the fine . 
to be df the intereſt they EYES ROE no . kg hanna 


t e | 


1 7 SprOSE you can have no doubt but that one the Sixth, 
firth part belongs to the charity. As to the other 
five parts, there being two intereſts of a different nature, 


: they may require two different conſiderations ; the 


teſtator having a frechold intereſt during the lives in the 
leaſe, with a remainder for twenty-one years, which is a 
chattel intereſt, As to the firſt, viz, the freehold, the re- 


the method mentioned under the Quære laſt above men- 
tioned. As to the chattel intereſt, 1 think, the limitation 
to 325 charity i is void. : 


as to the Seventh Qusære, the tea part changes; re- 3 
lates to a tenement not ſtated in the caſe, and for which Were. 
the o teſtator Walling, Marſh the ſon, together with Joha _ 
0 e 


O cell his partner; ſince the waihig the? will of i the 100 
November 1722, contracted with the mayor, bailiffs, and 


burgeſſes, of Liverpool, for certain lands in Liverpool; 
and the mayor, bailiffs, &c. by leaſe made thereof, dated 
27th November 1727, did demiſe, &c. to ſaid Marſh and 
- Okell," their executors, adminiſtrators, and aſſigns, the 


ſame lands, to hold to them, their executors, adminiſtra- 
tors, and aſſigns, for three lives, and the ſurvivor of them; 


: leſſees, their executors, &c. the ſame i in like manner goes . 
: tothe daughters and reſiduary legatees. 


= Sir Tnomas 
BoorLx's An- 
ſwer to the 


Third Quære. 


\ 
* 5 . 


| heir at ho fol 


To the FRk 
beth are entitled to theſe tenements, as their brothers Wil- 
lam and Thomas died i in their father's life-time. 


FORD be wigs: wee, 855 


and from and and after the death of the ſurvivor of them, 


for twenty-one years. This piece of land is now of great 
value, a great number of houſes being lately ereQed 
thereon by ineſſ. Marſh and onward who MET into arti- 


\ + 


Tt 


8. 


Ms. MARSH's 8 3 not 3 g to the fur: 


vivor, but remains part of his eſtate 3 but in what man- 
ner it is to go, is in part very difficult. 


As to the chatte| 
part of the intereſt, viz. the term of twenty-one year, 


I think it clearly goes to the legatees; and I think the 


frechold part limited by the leaſe for lives being to the 


But this i is quite 
a new caſe upon the late act of parliament concerning 
eſtates per autre vie; and 1 do not think it a clear point 
But my opinion is as above. 


| I DO not apprehend, that the FRY VOL can, by a re- 
covery or otherwiſe, bar the ſubſequent remainders, or 
the heir at la v, but upon failure of iſſue of the two daugh- 


— 


ters; and as no appointment has been made by the exe · 


cutors to any charitable uſes, the ſame will 8 to 1 as 
1 APPREHEND, that the FOE Sarah 1 Elis 
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b © 1 APPREHEND, the daughters cannot diſpoſe of the der . 
n ſeveral tracts of land contrary to, the directions of the sist Orr. 
ted Pres gs . 4-7 9 2 ; 2 : N 3 : „ SF $3 5 44 x * : 3 ” „„ 8 
and QUERIES 1, 2, 8, 9, and 10, not ſtated to the above 
the Gentlemen. „ 249 THAT; 2 LEGS DS IPS.3 * 5 | . 
Bor the above Gentlemen, and Mr. Pinfold, a civi- 
tra: lian in Doctors Commons, are of opinion, that the mi- 
m; nutes or inſtructions for a new will cannot operate as a 
m, vill to revoke the will of 1722, nor have any effect as a 


Ted . LY 
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'ACOB of Barbadoes made his will there 20th Odober G , 
hats | : s ASE 5. 
1724, and thereof conſtituted A. his executor of ſuch e 
ars, eſtate as he had in England, and appointed M. his execu- geck, worth 

the tor and re ſiduary legatee of all his eſtate in Barbadoes or 2320). being 
elſe where, except in England. JJ BRIDE Thain, /; ws 
A consiDERABLE time before Jacob's death, Iſaac does to hie 
Fernandes Nunes, his correſpondent in England, had grand-daugh - 
placed out ſeveral ſums of money he had of Jacob's in 3 
the purchaſe of 11, oool. Eaſt India bonds, by Jacob's or- ther cach js i- 
der; and A. was alſo, at Jacob's death, poſſeſſed of 1164]: titled to a moie- þ 
South Sea annuities, and 5ool. South Sea annuities, be- .) Ow —_ 
longing to Jacob, making in the whole the ſum of 12,6641. ch 1 be. ail 1 
in India bonds and South Sea annuities. Jacob by his ed thereout? ; 
will gives as follows, 5x « I give to my ſon Iſaac, dyr- and on 2 defi- 4 
te ing the term of his life, all the intereſt, money, profits, . 4 
“and produce, that ſhall be yearly raiſed, from the time cob's executors 4 
Lok my death, on the ſum of 23ool. ſterling that I now can ſafely have 
have in the India Company, South Sea ſtock or annui- ene, voy 
ties in Great Britain, or is there placed out by my couſin cery, and in 
*Ifaac Fernandes Nunes, or my ſon Abraham in Lon- whoſe name 
* don ; and after his death, to his children. Item, e 
0 give to my grandſon Jacob 310ol. ſterling money, which Valrordas | 
now have in the Eaſt India Company, South Sea ſtock bringing his 
compel the executors to pay 1520]. for the uſe of his children Whether the a jan” Sia 
make the father give ſecurity to pay it over to his children? Mr. MztxoTa Opinion 


pg 


— 


ND, Vol. II. a A 2 6c or 


354 


2 


v F 27 


* 


5 


Qere. 


8 « 
» * 8 
; 4 ag * ; 
5 2 2 7 


o or annuities, and is placed out as aforeſaid, to be paid 
to my grandſon when he ſhall attain his age of twenty. 
one years: and after this manner bequeaths 12,600], to 
ſeveral perſons, making uſe in each bequeſt of the afore. 

ſaid words, „ which I now have in the Eaſt India Com. 

e pany, South Sea ſtock or annuities, placed out as afore. 

ce ſaid.” By this will Jacob diſpoſed of as follows (to wit): 
„give to my grand-daughter Leah the ſum of Fool. 


I ſterling: money, being part of 10001, ſterling which m 


* ſon A hath already placed out on my account in the 
«© bank of England, to be paid her at her age of eighteen,” 
And in like manner gives the other 560k. to another grand. 
daughter, named Rachel. The 100ol. bank ſtock is worth 

1310. 350 | 

"Wit the two grand-daughters, Leah and Rachel, cach 

be entitled to a moiety of ſaid 1oool. Bank ſtock, or only 
to the ſum of 5ool. ſterling a- piece, to. be raiſed by ſale 
thereof? or, To ſo much Bank-ſtock as was the produce 
of 500k. originally placed out by 4. in purchaſe of ſaid 


THE teſtator having deſcribed his Bank ſtock, by 


N 
5 
8 + 


93 
* 4 


| calling-it. ® xoool. Rterling placed out in the Bank of 


England,“ and having given 50ol. ſterling, part thereof to 


hhhais grand-daughter Leah, and the other patt to Rachel, it 


ſeems to me pretty plain, he intended to give the whole 
between them: and J apprehend, that each of them will 


> 5 


N E 
i 


bo entitled to a moiety of the 10001: Bank ſtock, and not 


+... to col. to be raiſed by (ale thereof. 


- Jacos's'debrs here in England will exhauſt near 6ool 


or 7ool. of the effects; ſo that there will then remain in 
the executors hands no more than about 12,000]. capital 
in bonds and annuities; whereas Jacob has given away 
12, 600l. Many of the legatees are under age, and ſeveral 


tiraſts are declared by the will; and 4. the executor, i 


willing and deſirous that the truſt in the will, and the pay- 
ment of the legacies, may be enforced, and he indemni- 
ſied therein by a decree of the court of chancery; and Mr. 


+. Nunes, the other executor, declines proving the will, and 
_ hath delivered over ſaid 11,000); India bonds to A.— 
NB. None of the legatees live in England; except A. the 

erxxcutor, and B. C. and D. who are infants. 1 5 
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-Uron the whole of this Cafe; Is it proper or neceſſary 2. 9 


for A. 's ſafety, to have a decree of the court of chancery ? 
il ſo, In whoſe name may the ſuit be bro ar and, muſt 


be plaintiff or defendant? and, May it fitly be brought 


by Jacob the ſon of Iſaac, who is in England, by his pro- 
tein amy, . A. and the other legatees? 


"SEVERAL of the les being: 10 and their Anſver. | | 


legacies being given over in caſe of their deaths before the 


ſame became payable, and there being a deficiency of 


aſſets, excluſive of the principal legacies, to pay the debts 


| in England; I apprehend, it Vill be very adviſeable for 


Abraham Franco the executor! to have a decree of the 


court of chancery for his direction and indemnity in exe- 
cating the truſts of the will: and in order thereto, 1 
think it will be moſt proper that a bill ſhould be brought 


againſt him by the teſtator' other children, and alſo all 
his grandchildren, as well thoſe that have legacies as thoſe 


fo whom legacies are given over, in caſe of the death of 


ay of the ant Kaen. 


Tux teflator. bath: given 5H his will 1 520]. in 5 5 
to the children of his ſon-in-law Jacob Valverde, who are 
all infants, which by the will is directed to be paid to their 


father; but no time is fixed by the will for this pay- 
ment; and he is to pay it over to them when at age 


married. This Jacob Valverde is in very doubtful itn 


cumſtances, and there is good reaſon to believe, that if 
tis money be paid him, he will apply it towards paying 
ens. 


Ir the father brings his bill i in equity againſt the exeeu- 3. Qurre. 


tor, to compel him to pay the 1520l. for the uſe. of his 
children, Will not the court oblige the father to give ſe- 
curity for his paying it over to his children, ene to 
Wacirebtions _ the will? | 


I APPREHEND, if i it mall appear to the court that Anſwer. 


Jacob Valverde is in low circumſtances, they will not or- 
der his children's legacies to be paid to him, but to be 


put out in the name of the executors, and ſome other 


7D FVV truſtee 
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CA B. PIMOTHVY HARE, of the iſland o 


4 ke 
* 


St. Chriſtopher',, 


b + Eq. being ſeiſed in fee of ſeveral lands and tene. 


5 ng the ments in the {aid iſland and in Nevis, and in other places, 
_ will © . 12 


are entitled to and Alſo. polleſſed of a large perſonal. eſtate, did, ſome 
the whole ſur. time before his death, make his laſt will and teſtament in 
lus of his per- writing, JJ... $1797 v1 oof 
en ee. * I the name of God, Amen. I Timothy Hare, of 
br otherwiſe © the iſland of Saint Chriſtopher's being. of ſound mind 
for J. E. and © and underſtanding, thanks be given to Almighty God, 
3 do make and ordain this my laſt will and teſtament in 
“ writing in manner following : (that is to ſay) I do, in 

entitled to ſur- the firſt place recommend my ſoul to God, who gave 
, 5 SE le- 6 it, and my body to the earth to be decently interred ; 
gu eee „and hereby revok ing and annulling all former and other 
ow they are will and wills, by me made, do diſpoſe of my worldly 
to act as to teſ- © affairs in manner following. Imprimis, I give and be- 
e 1 "arg e queath unto. the honourable William Matthews, Es 
ther they are lieutenant-general of all his majeſty's Leeward Iſlands 
bound to veſt cin America, the ſum of 100l. ſterling ; unto the bo- 
all the perſonal cc nurable John Willett, of the iſland aforeſaid, eſq. Tool. 
or can be ac- ſterling; unto John Pogſon, of the ſaid iſland, eiq. 50l. 
quitred by pay. e ſterling. Item, I give and bequeath unto my beloved 
ing it to 7. E.? © friend mrs. Margaret Taylor, who now lives with me, 


If the reſiduary _ de & | 0 
„ ro beds. «* the ſum of 10,000 1b. of Muſcovado ſugar, to be paid 


vided accord- her,; ſoon after my deceaſe, at the town of Baſſe- Terre. 
ing to the ſta- | 


, give and bequeath more unto the ſaid Margaret 
bution, Whe. ©© Taylor the profits, uſe, ſervice, and occupation, of 


ther §. 7 a the negroes following, (viz.) a houſe-negro woman 


balt-ſiſter, will es named Betty Vaughan, and her three children, Sarah, 
be entitled to a | 5 . | 5 
ſhare — The ſeveral Opinions of Mr. Sa AT Wafrakzz, Mr. SexzaxT 


Cuar PETIT, and Sir PniIrIr YORKE, thereupon. | 


FF ue. om. 


WILLS. 


. Fockey and Timothy Taylor, a mulatto girl named 


« Nancy, and a negro girl named Abigail, to poſſeſs the 
e ſaid negroes and mulatto during her life; and after her 
ee deceaſe, the ſaid negroes and their iſſue, or ſo many 
« of them as ſhall be then living, ſhall be returned to my 
« executors or reſiduary legatee hereinafter mentioned. 
64. do alſo give and deviſe more unto the ſaid Margaret 
“ Taylor, all the houſes which are now building by Jaſper 


“Thomas, free negro, on a certain piece of land in Baſ- 


e ſe-Terre-Town, bounded to the eaſtward with the com- 
«mon ſtreet, to the ſouthward: with lands now in the 
«poſſeſſion of Lieutenant Charles Lownds, to the north- 


« ward with land of Mrs. Elizabeth Clare, to the weſt-⸗ 


« ward with the back ſtreet which joins with the houſe I 


«live in, to poſſeſs and enjoy the aforeſaid houſes when 


«finiſhed, with all the rents and profits of the ſame, dur- 
* ing her life; and after her deceaſe, the houſes which 
* ſhall be ſtanding on the aforeſaid ground to be peaceably 
and quietly delivered up, with all the land bounded as 
* before-mentioned, unto my executor or refiduary lega-. 
ee tee; which houſes and land, if delivered up as before is 


© mentioned, ſhall be in full of all demands ſrom the exe- 


h cutors to the eſtate of the ſaid Margaret Taylor. I do 


* further give to the ſaid Margaret Taylor fix filver ſpoons, | 


and forks, tea-ſpoons and tongs ; one half of all my 


« pewter that is uſed about my houſe, with one half of my 


e table and bed linen; one dozen of chairs, four pillows 


and a counterpane, and a ſet of curtains for a bed; two 
*.iron pots, one iron ſpit, and a waſhing kettle ; a ſorrel- 


* horſe which ſhe uſed to ride, and one new ſide-ſaddle; 
% a walnut-tree table and looking-glaſs. Item, I give, de- 
* viſe, and bequeath, unto my nephew Henry Earle three 


e Negroes, vix. a young negro-man named Jo or Job, a 


c houſe-negro woman Black Betty, a negro boy named 


Billy who now looks after the cows, my riding-horlſe, 


with ſaddle halſters piſtols and filver-hilted ſword, all 
the remaining part of my houſhold goods and houſhold 
plate, and anannuity or yearly ſum of, 2001. current 
money of this iſland,to be paid yearly during his life, by 
" wy nephew Timothy Earle, or his heirs, or whatſoever 
* perſon who ſhall, by virtue of this my will, be ſeiſed 
of my real eſtate hereinafter deviſed, upon conditi- 
von that the faid Henry Earle ſhall upon the rea- 
* ſonable requeſt of my executors, within fix months 
"after my deceaſe, upon conſideration: of the afore- 
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S of Devon, and to the heirs of his 
ec begotten 3; and for want or default of ſuch iſſue, then ] 


o 


0 aid annuity, &c. aſſign, transfer, or convey, by leaf 
d and releaſe, or other reaſonable act ordered in the tay, 
4 all the right, title and intereſt, which he the ſaid Henry 
Earle hath to grant of lands in Baſſe- Terre Quarter, 
„ commonly called La Garrique's Plantation: and al 


* to a grant he holds jointly with myſelf of a plantation 


„ near Cayenne Hill, commonly called Ogee's Plantati- 


t on : Provided alſo, and my will is, that the ſaid Henry 
6 Earle ſhall, for two years after my deceaſe, aſſiſt my exe. 
tc cutors to write out, ſettle, and prove, all my account; 


J. depending in Nevis or this iſland ; which if he refaſn 
to do as far as ſhall be reaſonably in his power, then 
e the legacy or annuity hereby given ſhall be void. Item, 


« I give and bequeath unto Charles and Elizabeth Barrow, 
« the ſon and daughter of mr. Charles and my daughter. 
ec in- lav / mrs. Elizabeth Barrow deceaſed, the ſum of gol. 
te ſterling, to be paid at the diſcretion of my executors. [ 
« give and bequeath unto my ſiſters Ruth, Joan, and 
Mary, all living in or near Plymouth, in the county of 
% Devon, to each of them 1ol. ſterling ; to my ſiſter Joan's 


e daughter the ſum of gol. ſterling Item, I give, be- 
. queath, and deviſc, all my lands, tenements, and here- 
 «« ditaments in Nevis, or any other part of the world, to 


« my nephew Timothy Earle of Totneſs, in the county 
lawfully to be 


« give and deviſe the ſame unto Timothy Nicholls, fon of 
£ Clement Nicholls, by his wife Suſan, now living in Ply- 


b mouth, and to the heirs of his body lawfully to be be- 
0 gotten; and for want of ſuch iffue, then I give and 
6 deviſe the ſame unto Clement Nicholls, the bruther of 
e the ſaid Timothy, and to the heirs of his body lawfully 
“ tobe begotten ; and for want of ſuch iſſue, then I give 


« and deviſe the ſame unto Henry Nicholls, the brother 


ee of the ſaid Timothy and Clement, and to the heirs of 


« his body; and for default of ſuch iſſue, then I give and 


„ and deviſe the ſame unto the pariſh of Brent, to build 


cc a free · ſchool, and for the maintenance of a free-{chool, 


csc to teach as many ſcholars to read and write as far a; 


<< my eſtate will reach. Laſtly, I make and ordain my 


ec dear friends the honourable John Willett, of the afore - 


i ſaid iſland, efq. and captain John Pogſon, of the ſaid if- 
« land, eſq. executors of this my laſt will. And I devil: 
* unto them the care and guardianſhip of my nephew Ti- 
* mothy Earle; and likewiſe the care and management 
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WILLS. 


« of all the eſtate given unto him by this my will, until 


| he attain his age of twenty-one years, with power to 


make leaſes of all or any part of my real eſtate during 


« the term aforeſaid. And I further recommend it to and 


*impower my aforeſaid executors to purchaſe all ſuch 
« lands in the town of Baſſe-Terre, or elſewhere, in the 
« diviion whereof I am now poſſeſſed, whenſoever his 
Sacred Majeſty ſhall declare his pleaſure for the diſpoſal 


«of the French lands, or any other eſtate which they ſhall 


«think convenient. I give and deviſe to them, or the 
« ſurvivor of them, all ſuch ſum and ſums of money, to 
« be raiſed out of my whole eſtate, as ſhall be neceſfary 
x ſufficient to pay the aforeſaid purchaſes: Provided al- 


« ways, and my will and defire is, that the ſaid eſtate or- 


* eſtates when purchaſed ſhall be ſettled and conveyed, by 
« mood advice in the law, to my aforeſaid nephew, with 
* the aforeſaid limitations and remainders as my real eſ- 
« tate by this my will is deviſed. In witneſs whereof, &c. 
«6th day of April, Aanno Domini 1723. _ 
. Eon Tenge 0000 WO ISA LTLY HAR 


Tux will is all of the teſtator's own hand-writing, and 
was figned and duly executed by him in the preſence of 


three witneſſes ; and he died without revoking or alter- 


_ en ee | 
Wer are apprehenſive, that the intent and meaning of 


the ſaid teſtator was to give the ſurplus of his perſonal eſ- 
tate to the ſaid Timothy Earle his nephew; and the ra- 
ther, for that after the teftator's death there was found in 


his eſcritoir a rough draft of a will of his own hand- 
writing to the ſame purport as the preſent will, but not 
ord or ſealed, in which the teſtator gave all the ſurplus 


his perſonal eſtate to his nephew Timothy Earfe ; but 


the teſtator not having declared his intention in the pre- 
ſent will in expreſs words who ſhould have the ſurplus of 
his perſonal eſtate, but only that he gave and deviſed to his 
executors all ſuch ſums of money, to be raifed out of his 


+ 
7. 


whole eſtate, as ſhould be neceſfary, and ſufficient for 


the purpoſes ment ioned in the ſaid will: 


WHETHER, as the will is worded, the whole ſurplus, Quare, 


of the teſtatar's perſonal eſtate is well deviſed to the exe- 


i. J eutors? and, If they are thereby fully entitled to receive 
the fame, and diſpoſe of and lay it out in the purchaſe of 


lands, or otherwiſe, as direQed by the will for the ar 


Y 
I 
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of the faid i Timothy Earl and ſuch other ples as lid | 


ON _ 5 a copy. "of . 8. alt as. 22 as. \ this 
Caſe, I am oS@pinion, that the ſurplus ff the perſonal 
eſtate, alter the ſaid ſpecific and pecuniary legacies are 

: paid, is well given to the execytors, to be by them laid 

dau for the purchaſe of lands deſcribed in the will of which 
| the teſtator was poſſeſſed, or any other eſtate they ſhall 
| think convenient; and the rather, becauſe of the direc- 


SxxJzANT 
' WnrITArxER, 
23d March, 
5 5 


tions in the. will to raiſe all ſuch ſums of money out of 


his whole eſtate as ſhall be neceſfary and ſufficient to pay 
for the aforcſaid purchaſes ; and this the reſiduar part or 

ſurplus of the teſtator is difpoſed of, and muſt be applied 
for ſuch purchaſes; * and thereby a ſettlement being made, 

Timothy Earle will be the reſiduary legatee. eo 


— will i is unſkilfully and defectively penned. Bot! 
8 am of opinion, that gonſidering the whole together, it 
TN od,” is ſufficient to paſs the ſurplus of the teſtator's perſonal 
af ab eſtate, The bare nominating mr. Willett and captain 
. Pogſon to be executors, in point of law veſts the whole 
_ perſonal eſtate in them; and the latter clauſe, giving the 
executors an unlimited power to purchaſe ſuch lands as 
they ſhould ſee convenient, and afterwards bequeathing 
tothem all ſuch ſums of money, to be raiſed out of his 
whole eſtate, as ſhould be ſufficient to pay for the aforeſaid 
purchaſe, is, I think, a plain declaration of his intent, 
that his executors ſhould have the ſurplus of his perſonal 
eſtate, in truſt to be laid out in lands to be ſettled to the 
uſes mentioned in the will. | 


: 12 as ſurplus of the dee . e «1s not 

3 legally deviſed to the executors hy the ſaid will, for the 
purpoſes therein mentioned, Who then is eiititled to the 
ſurplus thereof, the teſtator having three ſiſters, to whom 
he has given 10l. a- piece by his will; by which it is rea- 
ſonable to believe did not intend to give them any 
more? 
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for the purpoſes therei 


tor's will. 5 


281 corfeeive it is, this queſtion is out of the caſe ; 


* 
* 


if AM 5 opinion, that 1 Jn Te or i part Seajzanr 

of the teſtajor's perſonal eſtate i is given to the executors, 8 | 
mentioned ; and if it had not, 

the brothers and. ſiſters of the faid ſtar have, and if 
any of them afe dead the children of ſuch brother or ſiſter 
deceaſed will be entitled like wiſe, though the teſtator 
had given them legacies. But I am of opinion, here can 
be no diſtribution; the ſurplus or reſiduary part is 
to be applied in * of lands, N to the teila- 


IF the ſurplus 5 the personal cliate be vel! 1 3 
but if xX Y-GENX· 


it was not well deviſed, then I conceive, it would belocs Weng 


to the teſtator's three ſiſters, and the children of any bro- 
ther or ſiſter who are dead, the executors ine N ; 
legacies given ts by the White : 


In what manner mal the executors act as to the 3. Quzre. 
perſonal eſtate of the ſaid teſtator? May the executors 
take upon them the execution of the ſaid will, as to any 
and what part of the perſonal eſtate ? or, Muſt admini- 
tration of the whole perſonal eſtate be committed to the 


 teſtator's three ſiſters, and the ſame diſtributed amongſt 
them, or who elle ? ory Who Tr make ſuch N ä 


lion ? 


; THE e ate to pay and Acliver the ſpecific and sener 
pecuniary legacies; and after all paid and delivered, 
to apply the ſurplus and reſiduary part of the teſtators 
perſonal eſtate in purchaſing lands according to the teſta- 
tor's will. And ſuppoſing a diſtribution was to have 


been made of this rgduum or ſurplus, which, I am of 


opinion, is not to be done, yet no letters of adminiſtration 
are to be taken out, but the executors would be obliged 
to make ſuch diſtribution 3 which now, on the whole 
contents of the will, I am of opinion, is not to be done, 
but to be e in Pohang lands. 
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Mr. Aron | | I the executors intend to take on them t 
9 h he executor. 


WILLS. * 


hip. and act in the truſt, they muſt prove the will, and 
poſſeſs themſelves of the whole perſonal eſtate, as they arg 
entitled to do by law, ſubject to the debts, legacies, and 
truſts, mentioned in the will. No adminiſtration, unleſs 
the e executors renounce the exccutorſhip. 


EDWARD WHITAKER 
PHILIP YORKE. 


ADDITIONAL CASE, being « a Ver vas 5 one. of 
Mr. Hanz 5 Exccutors. 5 


28 IR,. 5 | a 
IAM glad to hear that Timothy Faile i is like to have 


4 the whole eſtate, It will ſave the executors much 


e trouble. I am ſenſible mr. Hare deſigned him all; yet 
68 15 ſomewhat doubt whether ſerjeant Whitaker was 
appriſed of the circumſtances of mr. Hare's eſtate. 
e was poſſeſſed of two hundred acres of French land, 
. of which, at the time of making his will, he was only 
© tenant at "will ; ; but theſe lands were Rocked with two 


„ hundred negroes, cattle, horſes, and all neceſſary utenſil 
. for ſugar- making, which were always deemed perſonal 


te eſtate. And I am perſuaded, that the clauſe in mr. Hare's 


« will had regard or meant only to provide for the purchaſe. 


« of thoſe two hundred acres he was poſſeſſed of. If 
« diſappointed of thoſe two hundred acres, as we did not 
« then know upon what footing thoſe lands might be 
« ſold, then we were to purchaſe ſuch another eſtate to 


ec ploy the negroes and ſtock on; but he could not mean 


<< to veſt his whole per ſonal eſtate into a real one; becauſe 
« his negroes, cattle, and all moveables, were deemed part 
« of his perſonal eftate, and he could not poffibly mean to 
« fell them to purchaſe lands with; for naked lands here, 


„ without negroes, &c. bring in little advantage: beſides, 


his other chattles, debts, &c. will amount to 10,000]. 


_ & gr more, this country money; and it is not poſſible or 


ce practicable here to lay out that ſum, or the tenth part 
« of it, in lands. I could gladly know ſerjeant Whitaker's 
hs further opinion, It we that are the executors are abſo- 

95 Ty 
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4 lotely PTY to ou al the perſonal eſtate into wat 


t or if we can be acquitted by paying it to mr. Timothy 

« Earle? for it would be the work of our whole lives, and 
2 perbaps of another generation, to get land for ſuch a 
6 „ ſum.” 


TEE —— — 6e they are 3 
very material as to the conduct of the executors) yet do Walraxzs. 


not vary me from my former Opinion as to the veſting 


5 the eſtate, both real and perſonal, in mr. Timothy Earle. 


The teſtator by his will plainly intends an eſtate tail, 
with remainders over; and the eſtate tail in the lands 


to be purchaſed is to be limited to mr. Timothy Earle; 


and the remainders over are in his power, to bar and dock 


lis eſtate tail and remainders over; and that being ſo, 
it is but a vain thing to purchaſe lands and convey them 


to Timothy Earle, with remainders as in the will, when 


the next moment Timothy Earle can by a recovery | 


bar the eſtate tail and remainders over, and ſell or give 


the eſtate in land away how and to whom he pleaſes :_ 


therefore when mr. Earle comes of age, and can diſcharge 


the executors, they may ſafely deliver up the truſt eſtate, 
both real and perſonal, to him. And as to the ſtock or 


negroes, and the like, which are on the plantation, they 
need not be diſpoſed of, but continue on the plantation at 


the will and pleaſure of Timothy Earl; and the executors 


need not concern themſelves ; nor indeed, according as 


the will is to be conſtrued, ſhould they take any of the 


ſtock off the plantation to diſpoſe thereof, and therewith 
to purchaſe lands. Therefore, on the whole matter, I 


advife the executors, firft, to ſee the pecuniary legacies paid 
to ſuch legatees as were alive at the time of the teſtator's 


death; for ſuch legatees as died before, their's are lapſed 
legacies, and belong to the executors in truſt for Timothy 


Earle. The next care will be, that the executors not only 


procure for Henry Earle the proviſion that is made for 


5 t and the legacies to be ſecured and paid, but that 


Henry 


* 
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. 7 "as Earle 1 in all reſpeQs: WD IO the conditions A ſome 


ſpeciſied and annexed to the legacies and gifts made by exec 
tee teſtator's will. And theſe things done, and all the there 
debts and legacies paid as above-mentioned, a full and fair prop 

account being made, the executors may ſafely deliver upto acco 


Timothy Earle, and aſſign to him all the remaining part 

of the teſtator's eſtate, and to be diſcharged of their truſt; 
and need not veſt ow of the teltgtay” s PREM e in 
purchaſing lands. FA £ 


4th September 1728. © © EDWARD WHITAKER, 


\ 


t circumſtances in the AppD1TIONAL Cass in my 


5/7 pb apprehenſion make a difference 1 in the determination of 7 
55 principal queſtion, and may have a conſiderable in- in 
fluence in the conſtruction of this will; for they ſeem to fin 
point out the intention of the teſtator to be, that his 3 
executors ſhould purchaſe lands in the diviſion of Baſſe- the 
Terre, whereof he was poſſeſſed when they ſhould be offered Iſl 
to ſale; or if thoſe lands could not be purchaſed, then any co 
other eſtate of near equal value tothe former; for I think, & 
the ſubſequent words, any other eſtate which they ſhall 29 


e think convenient,” may in point of value be properly 
reſtrained by the precedent words, which deſcribe the eſ- ; 
tate originally in the view of the teſtator to be purchaſed. hi 
The conſequence of this will be, that the whole ſurplus 

of the perſonal eſtate is not to be laid out in land, but only 


ſo much thereof as will purchaſe ſuch an eſtate as is before = 
deſcribed; ; and in that caſe, as the executors have particular 25 
legacies given to them, the reſidue of the perſonal eſtate . 
ought to be conſidered as undiſpoſed, and to be equally X | 
divided amongſt the teſtator's fiſters, and the children of 8 
any brother or ſiſter who is dead, according to the ſtatute - 
for ſettling inteſtates eſtates, unleſs there be ſome AR of 5 
Aſſembly in the iſland direQing the particular manner of 5 ; 


Ans inteſtates eſtates. This being a queſtion of 
ſome 


Ons 


3 


: 1 WILLS. 


ſome value as wall as difficulty, I think it adviſcable cite | 


executors to take the direQion of a court of chancery 
thereupon, before they diſpoſe of the eftate ; which may be 
properly had, upon a bill brought againſt them for an 
account of the eſtate and performances of the truſts of the 
will, making Timothy Earle the nephew and the next 
of kin parties thereto. As to ſo much of the perſonal 
ellate as is directed to be laid out in land, whether it ſhall 


be conſtrued to compriſe the whole, or only part of the 


ſurplus, 1 am of opinion, that the ſame muſt be laid 


out in land, and ſettled to the uſes mentioned in the will, 


and that the executors will not be juſtified in paying it 


into the hands of Timothy Earle the nephew: for it bas 


been determined in the court of chancery, that all perſons 


in remainder. ought to have their chance for the eſtate, 
fince the firſt tenant in tail may poſſibly die without 
iſſue or before he may have it in his own power to bar 
the entail; which reaſon holds ſtrongly in the Leeward 
Iſlands, there being no method wel DOE, common re- 
coveries there. e : 


ag Neventer . YORKE. 


NV. B. Tun ſaid. Timothy Earle. hath now tained 


| bs age of twenty-one. years. 


Wy x o the Figsr QuzsT1ON. It the draft of the will found Mr.Sexjzant 


revoked, 


; CHAPPELL on 
in the teſtator's eſcritoir has any date, and appears to be both Caſes. 


later i in time than the will before ſtated ; then, I apprehend 
if the will under confideration ſhall be deemed not to carry 
the reſduum of the perſonal eſtate, the ſaid draft being all 
: of the teſtator” s own hand-writing, and not being contra- 
dictory to the will, but conſiſtent with i it, may have the 
effect of a codicil, ſo as to give the refduum to his nephew 
mr. Timothy Earle; but if it has no date, or is dated 
| before the reed will, en the TIE. mult be taken to be 


revoked, and cannot ve of any conf aer ce e ia this "eaſe 
as Feonceive, PR: 2 1 | 
" Tryave lad and MALO the will „ ende 
| eee relating thereto; and am of opinion, that 
the reſiduunt of the teſtator's perſonal eſlate is thereby well 
veſted in the executors, to be by them laid ont in the 
| purchaſe of lands of inhefitance in the Leeward Hands, 
vr elſewhere within his majeſty's dominions, if conye. 
= nient purchaſes are not there to be found; which eſtates, 
when purchaſed, muſt and are to hes ſettled upon the ſaid 
Timothy Earle, with like remainders as in the will. But 


L as this matter is liable to ſome doubt, T-think it adviſe- 
3 | able that the directions of a court of ey” Mould ng: 
= | bad, for the Oey" of the aan en 8 
L Anſwer to the 15 the ſurplus ſhall be 80 not t to ad: e diſpoſed of 
I EE EY by the will, the ſame muſt be applied according to the 
= | ſtatute of diſtributions, (viz.) amongſt the next of kin 
. ol the teſtator in equal degree, who I n are his 
three 2 and bis half-ſte.. „ 
= hh e 87 1 


ADDITI ONAL CASE. 


: Additional caſe "THAT: there is now. ing Sufan nee 2 halt 
3 ſiſter by the father's ſide to mr. Timothy Hare deceaſed, 
2 who, at the teſtator's death, had two ſons and one daugh- 
ter living, (via.) Clement. Nicholls, Henry Nicholls, and 
Sarah Nicholls. That the ſaid Clement and Henry Nicholls 
are both named in the ſaid teſtator's will, and the eſtate 
ſettled upon them aſter the deceaſe of mr. Timothy Earle, 
and Henry Earle his brother, upon their dying without iſſue : 


nothing left them, not are mentioned i in the will. 
F 


but the ſaid Suſan Trickett, or her daughter Sarah, have . 


WILLS. 


vided according to. the ſtatute of © diftriburions of inteſtates 
eſtates, it is apprehended, that the ſaid Suſan Trickett, the 


palf-iſter by the father's fide, will be entitled to a ſhare. 


thereof; and if ſhe ſhould happen to die, her daughter Sa- 


rah will be entitled to it in her mother's right, if not in 


her brother's likewiſe. 
Tut ſaid mr. Hare had no "WIT and but four fi ſters, 
viz. three own filters, to whom he hath given 10]. a- piece, 


and one 20 | we ſaid W e and 1 are 


allfour living, 


a 


Is any part of the-teſtator's perſonal eſtate is to be dis'Quzre OY 


THE will 175 mr. | They Hard, 1; late of St. Chriſto- Senjrant 


WaiTaArea's 


pher's, and who died there, being laid before me again, Orinion. 


to conſider whether the reſidue of the teſtator's perſonal 
eſtate undiſpoſed of, or ſuppoſed not to be expreſsly diſ- 
poſed of by his will, i is equally to be divided amongſt the 


teſtator' s ſiſters, and the children of ſuch brothers or ſiſter | 


28 are dead, according to the ſtatute for ſettling inteſtates 
eſtates; and it being repreſented to me, that the teſtator 
had no other ſiſters but thoſe named in the will, and Su- 


fannah Trickett, mother of Clement and Henry Nicholls, 


therein mentioned; and that the teſtator had no brother: 


On conſideration of this will, in its ſeveral points, I am 


of opinion, that the reſiduary part is not to be divided ac- 


cording to the ſtatute, but to be applied in | ppm: of 


lands, according to my former opinion. 
rr is remarkable, that by this will of the teſtator, in his 


ſpteittc* legacies of the profits and ſervice of the negroes 
in the will deſcribed, the teſtator directs, that thoſe negroes - 
and their iſſue ſhall be returned to his executors, or refi- 
duary legatee thereinafter mentioned; ſo that by that part 
of the will the teſtator points out and intends a reſiduary 
legatee: and then it muſt be conſidered, whether there be 


any ſuch by conſtruction, or implied or expreſſed. 


Tux after a deviſe of ſome lands to Margaret Taylor, 
e is the BEERS of the e aforeſaid ans her life), 


[> wp | ; 1 he 
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55 directs, that we her deceaſe theſe dbviſed premiſſes 
ſhall be quietly delivered up to his executors, or re ſiduaty 
legatee. So here is plainly the intent of the teſtator to 

diſpoſe of the reſidue of: his eſtate 85 5 ris and to bar 
2 e e legatee. | 


I another part of this will, the ns gives an an- 
nuity to Henry Earle. The teſtator direQs it to be paid 
him yearly, during his life, by his the teſtator's nephey, 
Timothy Earle, or his heirs, or by whatever perſon who 
mall be ſeiſed by virtue of the will of the teſtator's eſtate 
2" thereby deviſed. This part of the will, I think, does 
prove the teſtator at leaſt intended 1 imothy Earle to be 
his reſiduary legatee; 3 eſpecially conſidering what is fur- 
ther contained in this will, “ in order to buy land for the 
benefit of T imothy, Wk who | is brother to this Henry 
66 Earle.“ . . 5 | | 


£ Fs 3 ; * W 


Tux by this vill che 1 gives 8 1 
to three of his fiſters, Ruth, Joan, and d Mary; ; ſo that the 
teſtator by his will intends them no more. And though 
be does not give his ſiſter Suſannah any legacy, yet he li- 
mits a remainder in tail to two of her ſons, Clement and 
5 Henry Nicholls, i in default of iſſue of Timothy Earle, the 
firſt deviſee i in tail : ſo that the teſtator could not forget his. 
ſiſter Suſannab, mother of thele two. 


AFTER theſe pecuniary. legacies to his filters ond hn) 
which he expreſsly mentions in his will, then there is a 


deviſe to Timothy Earle in theſe. words, (viz.) (e Item, 
I give and bequeath and deviſe all my lands, tenements, 


| and hereditaments, in Nevis, or any other part of the 

world, to my nephew Timothy Earle, fon,” &c. ( and: 
1 to the heirs of his body lawfully to be begotten; with 
« remainders over i in tail to others.“ So that on theſe 


parts of the will already taken notice of, Timothy Earle 
may be plainly taken and intended to be the refiduary le- 


| a of the perſonal eſtate, or n que: truſt thereof, 
| 3 | when 


* 
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when theſe parts of the will * come to be confdered with | 


whatfo Mows therein. 


the teſtator's eſtate, when conſidered, will not make 
againſt but for this conſtruction, and, joining all the parts 
of the will toge 
the teſtator hath, by his will, given all his lands, tene- 
ments, and hereditaments, in Nevis, or in any other part 
of the world, to his nephew Timothy Earle, in tail; and 
by the ſame will afterwards direQs kis executors, in the 
manner mentioned in the will, to purchaſe lands to the 
like uſes ; and goes further, . gives the care and guar- 
« danſhip of his nephew Timothy Earle, and the care 
and management of all his eſtate given unto him by 


«& his will 5 it is not faid, „therein - before given by his 


« will,” or any other words to confine or reſtrain, or 
elbe any particular eſlate or eſtates before given by 
the will, or any former deviſe or legacy, but thus the 
« care and management of all the eſtate given unto him 
« by this my will, until he attain,” &c. and this is with 
power to make leaſes, &c. Now this is not to be con- 
fined or reſtrained to the former deviſes of the lands the 
teſtator was ſeifed of, but relates to and is a direction as 
to ſuch lands as ſhould be purchaſed according to the di- 
region of the teſtator's will: and then in the teſtator's 
vill ate theſe words, (viz. ) c And further I recommend 
© it and impower my executors to purchaſe all ſuch lands 
6 in the town of Baſſeterre, or elſewhere i in that diviſion- 


« whereof I am now poſſeſſed, whenever his majeſty, &c, 
« ſhall declare his pleaſure for the diſpoſal of the French 


lands, or any other eſtate which they ſhall think con- 


„ venient.” 1 amof opinion, that when the teſtator has 


given the executors ſuch. a diſcretionary and large er, 
and in the former part of his will has deviſed to Timothy 
Farle all his lands in Nevis, or any other part of the 
vor. II. =D world, 


Tax ſubſequent words and Actifes and diſpoſitions of 


ier, enforces this conſtruction. When 


369 


370 


i 
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A; it will bea bard and a firange PN Or TI to eos 
fine and reſtrain this diſcretionary power of the executon 
only to theſe F rench lands or St. Chriſtopher's, when the 


- teſtator's will has not done it, but. left.it at large: and it 


will be as hard by the circumſtances mentioned in the ad. 
ditional caſe ſent by the executors. to England, and to 
be proved as matter dehors and out of the will, to ſay, the 
the refiduary part of the teſtator's eſtate is not to be veſted 


in lands, and that in any part of the world, parcel of the 
dominions of his majeſty's crown. But then the teſtator 


by his will directs, that the ſaid teſtator's eſtate or el. 
tates, ““ when purchaſed, ſhall be ſettled on my aforeſaid 
, nephew, with the aforeſaid limitations and remainder 


0 as my real eſtate by this my will is deviſed.” 80 tha 


il the will is to govern and ſhew the intent of the teſtator, 


| here is another proof that Timothy Earle is the refiduar 


laegatee intended by this will. And 1 think, theſe additi- 


. matters ſuggeſted by the laſt Caſe ſent to England, 


are not to be eee ne ee to ee the 


will. | 


O the e of the whole will, "wa | ld: the 
parts above-mentioned, I am of opinion, the refiduary 
part of theteſtator's perſonal eſtate is not to be diſtributed 


7 26 
SY br 


according to the ſtatute Car. 2. for ſettling inteſtates el. 


tates, but to be applied as already mentioned. As to th: 


lands of which the teſtator died ſeiſed, and deviſed to Ti. 
mothy Earle in tail, with remainders over, I am of opini 


on, he may bar and dock this eſtate tail, and theſe re- 
mainders; ; and by a deed leading the uſes of a recovery 
for that purpoſe limit an eſtate in fee to himſelf; 3 and 
ſuch recoveries are often ſuffered in the Common Plea 
by laying of lands in ſome pariſh or vill in Middleſer, 
ſuppoſing there is no other method by the laws of thc 
plantation directed, as I believe there i is s not either in d. 
e s or — 3 ww le” 7 
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WILLS. 
As to the lands to be purchaſed, I think it 4 vain n thing 


| for the executors to purchaſe lands and to convey them 
S to Timothy Earle in tail, with remainders over, when he, 


or any other remainder-man, when tenant in poſſeffion, 5 ris 
may bar and dock ſuch eſtate- tail and remainders. Indeed, _ | 
on marriage · ſettlements, or family ſettlements, or articles 
for ſuch, and to apply truſt· money for ſuch purpoſes, a N | 
court of equity may have decreed, on circumſtances, ſuch , Was 
truſts to be ſpecifically executed, and lands to be purchaſed | | 
and ſettled for ſuch eſtate: tail, with remainders over: but 5 1 
25. this Caſe is, when the firſt tenant in tail is of full e 
age, he can the next moment the conveyance is en 0 - 

him bar and dock the remainders, as well as his eſtate tail; 


ſo that it is aſæing for a decree hich in ſueh caſe would:: 


be immediately rendered uſeleſs. But however, and be : . 


that as it will, Jam of opinion, that the reſiduary part of 
the teſtatorꝰ's perſonal eſtate belongs to the executors and 
Timothy Earle as ceſſui que truſt, and that no diſtribution 
ought to be made thereof to any of the other kindred of 
the teſtator by virtue or colour of the ſtatute for * * 
inteſtates * or any other pretence whatſoe ve. 


Jabuary 17, mats. _ EDW/WHITAKER. | 
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It HAVE ae mr. en Whitaker's Options a: 
with his arguments ſupporting it, dated 17th January, 2 al 
1728-9, but cannot find ſufficient reaſon therein to depart x10. 
from my former Opinion above written; and I ſill think 


it moſt adviſcable for the executors \ to take the eee 


of a court Ls 8 in x the manner Manes. at aber am 4 
. 4 7 a1 #4 » p. ronkE. | = 
B b 2 


G. 8. 


Fe: 


"Caen — 10 $3 TY | 
A4. B being G. 8 minor 9 Hue 1 Ages * 
nant in taken f U. H. B. is admitted to certain copy hold 1 to 


Far ng, | him the faid G. B. in tail, 9 to the ſaid H. 


to C. D. in fee in 5 
the Orixion of Mi: Eon, 


0 
1 I ＋ 
; ; 
1 - 
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1 85 "uſe of his will? and, Will ſuch ſurrender, without 
* operate | fo bat the heir” at law? 


r 


HAD G. B. the bete a tem for life, WIRE 


for'his life would in conftraRtion of law, have been the 
admiſſon of the-Father ulſo to the remainder in fer ; bu 


thit cuſtom of the manor : and in ſuch calc the father 
might, without any other ndmiſſion, ſurtender his re- 
mainder tb the uſe of his will, and then diſpoſe of the 
ſame by his will; for the eſtate for life and remainder in 


of law. This point is ſettle. Io kes x 
Bor the preſent, Caſe, goes on + Silt the 1 is not 
| barely tenant for life, but tenant in tail to him and the 
| heirs of his body, which is an eſtate of inheritance (though 
in tail), and may continue for ever: and though upon 

ſeareh do not find this point at any time adjudged by the 


| remainder; ſo that he may now ſurrender the remainder, for 

' default of ifſue of his ſon, to the uſo of his will, and then 
| make a will thereof ; for the father's. remainder, though 
expeQant upon the ſon's eſtate tail, is as much a remain- 
det as if the ſon had only an eſtate for his life; and that it 
makes but one eſtate for this purpoſe, as fully as wherea 
man makes a gift i in tail, remainder in fee without deed, 


3 


A the 


AN E. B. woo. wie 1 es, to 


dor to the faid H. By in fee; then the admiſſion of the ſon 


not to prejudice the lord of bis fine due in ſuch cafe by 


fee make but ont eſtate OT: ee in e 


eourt, yet I incline in my Opinion, that the admiſſion of 
l ſon ſhall alſo amount to the admiſſion of the father in 
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the remainder is good, and paſſeth by the livery aut ſcifin 
made only to the tenant in tail. But the Caſe not having 


n of been Judicially determined (that 1 know of), if the lord 


5, to 
. B. wil accept a very ſmall. ſum to admit the father afty 
F 1 the remainder, it is adviſeable to give it, and the father 
to ſurrender to the uſe of his will, or to the uſe of whom | 
ro be plesſes but if the ſon lives t to e he 1 8 t 88 


bout * e e e 5 
ö 1729. 5 "= weed . A cox 


Tus Opinion may now. be relied upon. 


3 Titles Cor r hor ps“ and mY SoxnenvER 5 
eee, | N 


1. Was admitted in fee, under the will of C. B. hit ste 1 
father-in-law, to one copyhold meſſuage, with the 53: Perc. 1565. 
appurtenances, in K. holden of the ſaid APE, and ſur- A woman hay- 


oh. bs the ſame to the uſe of his will. ing boy her will 
he — duly ſurrendered for that 8 and 3 aftewards g certain 


| * eee Mr, FAZAXERLEY, Whether 7 t ö i 
1 ing Caſe the marriage Was a revocation de will ? | * | 2 8 


ie Tux faid V. by his will dul WO] gave 4 be- 6. Sept. nog. 
of. queathed the ſajd premiſes to be (old by his exccutor, 
thin twelve months after his death, for payment of the 

af legacies hereinafter mentioned; and did thereby declare it 

id to be his will and mean! "gs that if his executor ſhould, 

a. © vithin fix months next after his death, pay to R. V. his 

hk IM youngeſt ſon, and M. his daughter, 100]. each, and 1ool.. 

to his three grandchildren, R. V. and . that then his 

executor ſhould have and enjoy the ſaid premiſes to him 

t and his heirs for eyer; and ba V. W. his executor, | 

a who proved the ſame. 

„ The faid If. . was admitted in fee to the faid pre- 

miſes under the will of the teſtator, and bargain and . sert RENTS 
ref from W. the executor t to the _ 1 in r | 


| the fame. to the uſe of her wil. | tion 
Nox, It is believed 100l. n the confiderarias abou 
7 money, was paid in diſcharge of the aforeſaid legacy giv MW D 
by the will of Me to R. his ſon; tool. the ſaid M. was en. the 
titled to as a legacy under the ſame will, and for ſecuring abou 
. - the remaining legacy of. 100l. to R. W. and * into 

4. Sept» $707- Tux ſaid M. ad ſurrender the aforeſaid premiſes to N 
Rn : . the executor in fee, on condition to be void on Pay- he fu 
ment by the ſaid A. her heirs, executors, adminiſtrator, leavi 

. or affigns, of the ſaid ſum of 100]. to the ſaid R. W. and i 1g 7 
0 | . at their reſpective ages of twenty-one years, in di. vas“ 
charge of the ſame ſum' given to _—_ by the will of W. miſes 


| their grandfather.  _ any 
Tx condition of the ger was ned. ing 
nog. A TREATY of marriage was on foot between R. ). the! 


and the ſaid H. ; and in conſideration: of upwards of D 
_ 200]. which the ſaid D. received as her fortune, did on of th 
or about | W 
__ FenruARY 1709, by indentures = leaſe and releak catio! 
| (previous to their intermarriage) grant, releaſe, and con. death 
vey to truſtees, and their heirs, certain lands, &c. to the V 
uſe of himſelf for life; remainder to the ſaid M. N. bi equit 
intended wife, for life, for her jointure remainder to fir #i 
the heirs of their two bodies to be begotten z rere Can 
do the right heirs of the ſaid R. and M. in fe. (und 
3 3 M. I. by a certain writing, ſealed and publiſhed in # 9, 
"20: 2,12 the preſence of three witneſſes, mentioned to be her lai} Can 
__  'willand teſtament, reciting the ſaid marriage, and in conj- 
deration of the ſaid ſettlement, and for the love and affeftin 
+ * wwhich ſbe had for D. did giue and deviſe the ſaid premiſes 
 avhich were FOO. to D. for life, not committing waſit; 
remainder to the iſſue of their two bodies to be begotin, 
and the heirs of ſuch iſſue ; remainder to her nephews R. 
FW. and J. to be equally divided between them, or 6 
many of them as ſhould be living at the time when the 
_ -faid deviſe ſhould take effect, and to their heirs ; and if 
none ſhould be then living, to her own right heirs. | 
Tn marriage was duly had, and M. died in 172 
| without iſſue by D. 

7712. TRE ſaid 4 ſurrendered all the ſaid premiſes holdendf 
the manor of &. aforcſaid to the uſe of ber will again, but 

D. did not join in the ſaid ſurrender. \ 
D. was admitted to the premiſes for life under the 
will of * his wife, ſobject to the e of waſte; my 
under 


1727. 


adered 


ation. 
given 
as Cn. 
during 


iſes to 
rators, 
7; and 
In dif- 
of N 


R. D. 


rds of 
lid on 


eleaſe 
1 con. 
to the 
V. his 
der to 
Linder 


under ſuch right hath continued ever ſince in the percep- | 


tion of the rents and profits of the ſame, which are 

JJV ĩ˙²˙6Äe En 
D. pROPOSED a treaty with the ſaid R. W. and J. for 732. 

the purchaſe of the reverſion of the ſaid premiſes, at 

about 1001. each; but no abſolute agreement was carried 

into execution. 5 JJ 8 . 1 55 
Norz, The ſaid R. was heir at law of the ſaid M.; 

he ſurvived her fix or ſeven years, and died without iſſue, 

leaving V his eldeſt brother and heir at law; who, preſum- 

ing that the will of the ſaid M. was valid, and that he 

was entitled to a moiety of the reverſion of the ſaid pre- 

miſes under the ſaid will, after the death of D. never cauſed . 

any entry to be made thereon and is now lately dead leav- 

ing V. his eldeſt ſon and heir according to the cuſtom of 

the ſaid mano. „„ 55 | 
D. aLLEDGEs he paid 1ool. part of the conſideration 

of the ſaid indenture of bargain and fal. 
Was not the marriage between D. and M. W. a revo- Gere. 

cation of her will ? and, Did not the premiſes upon her 

death deſcend to the heir at law ? and, Is not the ſaid 

M. MH. now living entitled to the ſame at law or in 

equity ? and, Which? (as D. was admitted thereto only. 

for life, and held the ſame under the ſaid will) and if ſo, 

Can the meſne profits be recovered, and from what time ? If 

(under theſe circumſtances) the fatute of limitations can 

be pleaded by D. in bar of relief, both at law and in equity, 

Cannot the heir recover the premiſes by a writ of right ? 

and, How and in what manner is the ſame to be brought 

and proſecuted ? If the eſtate ſhould be recovered, Will 

D. be entitled to the 1001. aſſerted to be paid by him up- 

onthe purchaſe of the premiſes, and the intereſt thereof 


at what per cent. from that time? and, Can he retain the 


poſſeſſion of the ſaid premiſes till payment of the ſaid 
money, and obtain the ſame without accounting for the 
ſaid profits ? e . 


THE marriage was a revocation of the will, and the Anſwer. 
premiſes upon her death deſcended to her heir at law; and 
if V. M. is the heir at law, he is entitled. I doubt the 
ſtatute of limitations will be a bar to an ejectment; but 
I think the heir may maintain a writ in the copyhold court 
in the nature of a writ of right, a precedent of which, 
pr. 1 though 


was 


| 


N rate, you ' u inay-find among hack ancient record, 
As there dae appear to be any contrad, D. “s demand 
cannot Mett the gſtate or the heir at law; 3 but if there 


was any written contract, and zool. pad in u pan, the 


eſtate will be affected by it. 


N. B. M.W.'s will, and the ardent ide upon 


her by her intended huſband, being all made on the ſame 


day, gives me a ſuſpicion that theſe terms were agreed up. 


on the marriage; and H that appears by any of the xuritings, 


thongh the will war countermanded,: yet a court of equity 


will compel the performance: a court of equity will re- 
| lieve and reQify the miſtaken manner of executing what 
was intended by the parties, 257 855 All matter 1 

ü i in ibeir fausur. e 


As a writ of right is the only renal; the meſne pro- 


fits cannot be recovered in that action. If poſſeſſion can- 
not be got without an ejectment, after the judgment in 
the writ of right, and you afterwards obtain judgment in 


ejectment, you may recover the meſne profits in an action 


| of treſpaſs from the day of the demiſe in the ejectment; 


but as the day of the demiſe muſt be ſubſequent to the 


- 1 judgment in the writ of right, that part of the queſtion 


ſcarcely” N the attention of the * 


„ N. FAZAKERLEY 


R. C. 


75 


_ compriſed in the diſpoſitions made by his will? 


— — 2 ů ů x — ¶ 


+ "tia; 2 
* 


* , 
* "I FLY * F 
as 


. ob "Ws, 


VD. C. by his laſt will and teſtament, bearing date the 


4% 11th day of April i 734» aſter making ſome proviſion 
by way of jointure, for his wife, and bequeathing the ſe- „r 11. 


veral annuities and legacies therein mentioned, makes the A teſtator, by 
following diſpoſition, (viz.) I do hereby conſtitute and 


his will, „di- 
« appoint the ſaid . F. and the faid F. G. eſquire, jointly ata oY ec 
* executors of this my laſt will and teſtament, praying upon his daugh- 
« ſatisfied. 1 deſire them | of my faid anten obe 
« daughter H. COG. the manner they ſhould belong 

& ſhall appoint and name, to attend and take care of her tohim after the 
et education, from time to time, 200]. per annum till ſhe eee 
js married with their conſent, or come of age, and to Bat in caſe of 

* entail upon her and her iſſue all the eſtate and ceffeAs her death, and 


* them to ſee the ſaid jointure and legacies diſcharged and tur andheritive 


failure of iſſue, 


&« which ſhall appear to belong to me, after the payment e degred che 


_ «of the aforeſaid jointure, annuities, and legacies ; but in fame to be di- 


* caſe of her death and failure of her iſſue, I deſire they vided between 
* will divide my eſtate and effects moietively between my ids 5 
* ſaid nephews R. C. and T. C.; my intention being, that being. that the 
« the capital be laid out and ſecured, and the intereſt be capital ſhould 


55 | | : PEP | be laid out and 
made good to my ſaiddaughter for her life and to herlaw- h ieren 


ful heirs for ever. But in caſe of her and their failure, made good to 
* the ſame ſhall go to my ſaid nephews, moictively, as his (4id daugh- 
t above. Witneſs my hand, at London, this eleventh day 


ter for her lite, 
: els 2 d to her law- 
« of April, one thouſand ſeven hundred and thirty-four.” ee EE. 


And by way of reference to or explanation of the ſaid will hut in cate of 


is ſubjoined at the bottom of it, all in the teſtator's own ae e Bee 
hand- writing, an inventory of all his eſtates and effects; in 8 8 fads Tj 
which, amongſt other things, is mentioned as part of his & F.Z. The i- 
ſaid eſtate or effects, an annuity or yeafly ſum of 1000]. 
from the Crown, which annuity took its riſe in this man- ,,, Nr. Fa- 


ner: —— William earl of Kinnoul having, in his life- zk AT v, Sie 


time, had a grant in fee made to him of the Caribbee and P. Rroxa, and 


Mr. Booru, 


other iſlands by king Charles I. afterwards ſurrendered qe. 


his title thereto to king Charles II.; in conſideration of ofequity would 


which ſurrender king Charles II. by letters patent bearing direc the teſls- 


tor*spropertyto 


date the 19th day of July in the 24th year of his reign, jth | 
did (among other things) grant unto the ſaid carl of Kin- the dauphter - 
noul, and his heirs, one annuity or yearly ſum of 1o00l. and heriſſne, in 


ſtrictſettiement, 


payable quarterly out of his majeſty's revenue of four and in the 
an half per cent. at Barbadoes, either as the ſame ſhould ſubſlitut onary 
legatees, upon the failure of the iſſue? Whether the accumulatiot of intereſt during 


the daughter's minority would be conſidered as part of the capital of the perto:alty ? 
end, Whether a perſonal annuity in fee belonging to the teſtator, would be taken co bs 


come 


veralOPinions. 
of Mr. Mor. 


— 
nu 


378 


? 
2 : -- * 
z. Quzre, 
* 


Answer. 


e 


7 oy $ 
1 3 2 


: come into the receipt ef the exchequer, or by levying | 
tallies of aſſigument upon the farmers or collectors of 


the revenue for the time being, notwithſtanding any pre- 
vious debt or incumbrance upon the ſame. And therein is 


a a clauſe, that if the ſaid revenue of four and an half per 
cent. ſhould fall ſhort, or not fully anſwer or pay the ſaid 
_ annuity of 10001. to the ſaid carl of Kinnoul, his heirs and 


aſſigns, then his majeſty doth thereby for himſelf, his 
heirs. and ſucceffors, declare and grant that the ſame 
ſhould be fully made up and duly and punQually paid unto 


the ſaid carl of Kinnoul, his heirs, executors, and aſſigns 
_ reſpectively, out of any other the treaſures of him, his heirs 
and ſucceſſors, at any time being or remaining in the re. 
ceipt of his or their exchequer ——withthe uſual direQiong. 
to the commiſſioners of the treaſury, and other the offi. 


cers of the exchequer, for the due payment of the ſaid an- 
nuity; and the ſaid annuity was afterwards aſſigned over 
to A. in truſt for the ſaid teſtator and his heirs. 


Tus next thing to be obſerved is, that though the ſaid 
will be duly ſigned by the teſtator, and all in hisown hand- 


_ writing, and has long fince been duly proved, yet it is not 


atteſted, purſuant to the ſtatute for preventing frauds and 
perjuries. And it muſt alſo further be obſerved, that this 
ſtatute has never yet been enacted in Barbadoes : and laſt. 
ly, that real eſtates in that and the other Leeward Iſlands, 
are by an act of parliament made-#here in England, in the 


beginning of his preſent majeſty's reign, and before the 
death of the ſaid teſtator, become as much aſſets as any 
| perſonal eſtate to diſcharge debts even by ſimple contract. 


WeeTHEs the ſaid annuity, as charged upon the ſaid 
revenue of four and an half per cent. in Barbadoes, can be 
conſidered as an ellate or hereditament in the iſland, and 


not atteſted by three witneſſes? 


| THINK this annuity isan hereditament in Barbadoes, 
as the fund on which it is charged ariſes there, though it is 
payable either after that revenue comes into the exchequer 


here, or by anticipation before it comes thither, and while 


it remains in the hands of the collectors or farmers; and as 
tee ſtatute of frauds does not bind in Barbadocs, I appre- = 
hend the will, though not atteſted by three witneſſes, does 


affect this annuity; but I cannot ſay this is a clear point, 
I: VVV Axpo 


at all affected by the ſaid will, in regard the ſame is 


| 1 debts on 2 8 ee here 1 in England. 


0 able to the intention of the reſtator = 


= 8 


Ar if it is, how far the words direQing the executors 2. Quzre. 


to entail upon his daughter and her iſſue all the eſtate and 


effects which ſhould appear to belong to him after the pay- 
ment of the ſaid jointure, annuities, and legacies, ſhall by 
implication raiſe a truſt for paying out of it the join- 
ture, annuitics, and legacies, before-mentioned, and * | 
by the precedent part of the ſaid will 7 | | 


1 APPREH END the jointure, annuities, and legacies, Anſwer. 
are charged upon this annuity as well as on $ (OE teſtator's 


: 1 eſtate. 


- WHETHER the .d annuity, or produce e can 3. Quare. 


bo conſidered as aſſets for the payment of . due on 


kmple contract here in England. 
1 CONCEIVE this an and the produce is liable to Anſwer, 


| Y 2 5 RYDER. 
15 moſt of hi teſtator's efeQs bs conſiſt of perſonal 3 Further 


eſtates, Is the bequeſt thereof to his two nephews void in Quzres. 


point of law, as being to take effect on ſo remote an event e. 


as a general failure of iſſue of D. the daughter, whereby 
the ſole and entire property thereof may be conſidered as 
being abſolutely veſted in her the ſaid D. the daughter? or, 
Will a court of equity, in regardto the teſtator's directions 
to his executors to entail theſe effects, order the ſaid effects 


to be ſo ſettled as that the daughter ſhall take a leſs bene- 


ficial intereſt therein, by way of having only the intereſt 
or profits ſecured to her for her life, ſoas to let in a limi- 


tation to her children and to the ſaid nephews after her 


death? and in caſe it ſhould be direQed that D. the 


daughter ſhall only have the intereſt or profits for her 
life, and that a limitation ſhould be inſerted in the ſettle- 
ment in favour of the children, Will a court of equity 
conſider theſe effects as lands, or take the teſtator's mean- 
ing to be, that his perſonal eſtate ſhould, be laid out in 
land, fo as that it ſhall be limited to the firſt and other 


ſons ſueceſſively, and then to daughters? or, Muſt it be 
limited to all the children equally, and for what eſtate or 
intereſt ; or, In what other manner will a court of equity 


dire &t the ſettlement to be made, fo as to be * 1 


1AM 


Arn x Y 
7 


2. Quzre. 


n. 


* 


IAMofopinion, that there is no direction to lay out the 


teſtator's perſonal eſtate in land; on the contrary, he con- 
fider s the reſidue, bequeathed for the uſe of his daughter and 


ber iſſue as a capital to be placed out at jntereſt. The li. 
mitation to the nephevs of perſonal eſtate, I think, is void, 
being too remote; and I am of opinion the daughter is in- 
© titled to the whole, The ſettlement which the teſtator has 


directed his executors to make upon her and her iſſuc, in 
point of law, will veſt the property in her; and I do not 
ſee that they have any power to make a ſtricter ſettlement, 


in order to avoid this legal conſequence. There is no di- 


rect ion to entail it as far as by law they may; but his in- 


tention was, that it ſhould go to her and her iſſue; and 


upon failure of iſſue at any time, then to his nephe ws. | 


As the intereſt and annual profits of the eſtate du · 
ring the minority of the daughter, over and above the 
annuities, and the allowance to her of the 200). per 


annum, have amounted to a confiderable ſum, Will D. 


the daughter, on her marriage or coming of age, be inti- 


led thereto abſolutely as her own property? or, OQught 


the ſame by the words and intent of the will to go toge- 
ther, and be conſidered as part of the capital of what is to 
be eomprized in the ſettlement ſo to be made as aforeſaid? 


| I AM of opinion, that though it ſhould be conſtrued, 


that the executors may ſettle the perſonal eſtate upon the 


daughter barely for life, with limitations to her ſons and 
daughters, yet ſhe is intitled to all the annual profits 
and produce abſolutely. _ %%ͤ;ͥũ i 


I. the teſtator having no other real eſtate ſave the ſaid 
annuity (the profits whereof ſince his death have amounted 
to a conſiderable ſum), and ſave about 10ol. per annum in 
the county of H. the queſtion which ariſes is, Whether 
the ſaid annuity ſhall be taken as land or as perſonal 
eſtate? and, Whether when the court comes to direct a 
ſettlement, it will order the faid annuity to he ſettled ei- 
ther firſt upon D. the daughter in tail, remainders to the 
nephews in fee; or elſe upon the daughter for fife, with 
remainder to truſtees to preſerye contingent . 
N e 


/ 


* 


den remain 
H. the daughter in tail male ſuceeſſively, with remain - 


to the nephews in fee? or elſe, Will it be directed to 


reſt | is veſted in the execators as to the realeſtate; 


+. - 6 


wiis. ä 
er to the firft and other ſons of the faid: 


der to her daughters in tail equally, with remainder 


be ſettled after D's death to all her children equally, 
with any and what contingent limitation-to the ne- 


; p hews, in caſe of there being on ſuch childrem, or their 


ilure of iſſue at any and what particular time ? arid alſo, 


In F the land in the county of H. is to be 


ſettled ? 
Turek matters, GEE fully found out when 


the Fitſt Part of this Cafe was drawn, will fall under your 
confideration in the Anſyers: Ment N 1 to OW? 0 | 


* Second eres, i = 


"AS the Will is Rated, I 5 1 ornls by 1 this Anſwer. 
annvity or any real eſtate js deviſed to the executors; but 
Xi it is, the direction to entail it on the daughter and her 
iſſue muſt, 1 think, be carried into execution by Ad 


the fame to her and the heirs of her . 3 


its will ; is 3 inaccurntely 3 pe leaves 1 
room for ſuch doubts as will make it neceſſary to reſort * LEY 2 . 
to a court of equity to give directions for the due execu- Quare. | 
tion of the truſts of this Will. 


As to the real eſtate (if any), I do not think this clauſe of 


che wil extendsto it, unleſs an intention for that purpoſe can 


be collected from ſome other part of the Will; for no inte- 


| eſtate is veſted in them, as executors, for the ends 


And purpoſes ef che Will. And 1 think it is proper to 
confine the conſtruction of this clauſe to ſuch eſtate as is 
voſted in them by law, which they may ſettle as direQed 
by the Will, without giving them a power to ſettle what 
is not veſted in theny either in law or cquity.—Duzre, 
il ne real eſtate or any part of it be in jointure ? If it 
G 


* : 9 
n 1 6 


hed I think the 3 N i DEN to dhe real as 


| well as. tothe perſonal eſtate ; and in that caſe I think the 
real eſtate muſt be carried into ſtrict ſettlement, making 
the daughter only tenant for life, with remainders amongſt 


the children, and with a, remainder i in fee to the mephen, 
as tenants in common... p . os 


As to the perſonal FR Lam of opinion that the li limi- | 


tion to the nephe ws is not void; but this being an ex- 
ecutory truſt, it ought to be carried into execution in ſuch 
a manner, and with fuch limitations, as will anſwer all the 
parts of the teſtator's intention as near as the law will ad- 


mit of, by limiting the eſtate to the daughter for life, and 


_ akeer to the children; with croſs limitations, in caſe of 
any of the children's deaths without iſſue before twenty- 
one; and if all of them ſhould die before twenty-one with- 
out iſuc, then to the nephews. Perhaps, i in this part of the 
caſe, the directions of a court of equity will be principally 
wanting, not only in general, but in particular, whether 
the children are to take the whole in ſucceſſion, or 
elſe they may take it generally as above. There does 
not ſeem to me to be any authority to inveſt the perſonal 


e eſtate i in lands, or to conſider the ſame i in a the nature of 


Mr. FAZzA- f 


real eſtate. 1 


KERLE S An- 


fer tothe ge. ought. to be accumulated till the daughter comes of age, 


cond Quære. 


and then to be ſettled, with the reſt of the perſonal eſtate, | 
as directed by the Will. For the ſettlement is not, by any 
directions in the Will, to be poſtponed till the daughter 
attains her age of twenty-one, or marries.;- and there- 
fore the daughter is to have the ſame bene fit as if the ſet- 


| tlement had been made upon her father death, ſubje& to 


the payment of the jointure and annuities, and therefore 
ſhe will be intitled to the ſurplus of the profits annually 


a= out of the prone eſtate; and as the ſame grew 
due, 


1 DO not think the 3 8 of a EET eſtate 


og will — de ee . the ene of the on | 


hin . EE the ff as . and PEN en pro- 5 5 „ 
y, as a fruit fallen from the bulk of the perſonal eſtate, - i 


Shieh is directed to be ſettled: and I do not think the 


200l. a year interferes with this opinion; for that is a di- 
rection in the clauſe appointing the guardians how much 
they were to allow for her maintenance; and the ſurplus 7 
may be employed and improved for her benefit. But 


x AMof. an W 8 cance will not 1 1 as; Mr FAZAKER= 
perſonal, but as real eſtate of inheritance z and that being tn che ha 
ſo, it ſeems to me that it is not affected by the Will, but Quzre. 1 
deſcended to the heir at law. However the Will is ſo 1 0 | 


very doubtful throughout, that I think it proper to be put 


in iſſue, for the direction of the court: and if the court 


ſhould: be of opinion that this annuity falls within the ge- 


neral words, it ſeems to me that the court · will direct it to 


be carried into ſtrict ſettlement to the daughter for life, in 
truſt to preſerve contingent remainders, and the uſual 

ſucceſſive limitations to her iſſue in tail, with remainder 
tothe nephews in fee, as tenants in common. The lands 


of inheritance mult be ſettled in like manner, if they be 


ſubjecl to the Will, which I do not think they are; and | 


af not, he og will deſcend to the heir at law. 5 


THIS is a very doubtful db but confdering Me. D. Rr- 


that this is merely executory, I am inclined to think a, 5 


o the Firſt 


court of equity would direct this eſtate to be ſo ſettled that Gere. | 


the daughter ſhould have an intereſt for her life in it, with 
remainder to the firſt fon living at her death abſolutely ; 
or if no ſon, then to the daughters that ſurvive her ab- A 


ſolutely and generally between them. But as that appears 
to me ſubject to very great doubts, I ſhould think it not 


adviſeable for the executors to make any . of i it 


without the Arn Ken of a court of nn 


1 1 THINK 


Mr. D Ry- 17 I 
ver's Anſwers 


to the Second chal, to be ſettled Rang r to the Win, not beg 
| 98 abſolutely to the 7 e 85 5 1 Saas, 


4 


Thy + THINK binn un ſhall be ee wat 8 and 
Ders. be ſettled on D. the daughter in tail, with remainder to 
| the nephews in fee, as tenants in common. The land 
in the county of H. I think ſhould be ſettled in the ſame 


manner: nor is it uncommon to have the ſame words in 


2 Willconſtrued ia a different mannet with reſpec to 
©... the real and perſonal ep in an een =O ics 
; . ee as to botb. e de 04 Benet 166 gel 


i „„ 
3 de 1F this were. 8 cake of a an 5 deviſe, fo as « that. 
Firſt Quzre. the parties mult neceſſarily take under the Will, without 

any thing more to be done, there would then be room to 
argue, that the limitation to the nephews was bad, as de- 
pending on a general failure of iſſue at any time, and 
therefore not to be endured, as being too remote, aud 
tending to a perpetuity ; and yet, even there, all the late 
caſes ſhew, that courts of equity will now always lay. 
hold of every the leaſt turn of expreſſion to tie up the 
5 teſtator's meaning to a failure of iſſue at the time of the 
death of the deviſee for life, and this purely in order to 
give effect to the meaning and intention of the teſtator. 
Hut in the preſent caſe, the Will is not what the parties are 
to claim from, but the teſtator refers to a more deliberate ' 
act, an entail to be made by his executors; ſo that here, 
the Will is only directory, the teſtator having in his view 
a further ſettlement to be made purſuant to his intentions, childs 
of which he gives his executors nothing but the minutes tefoors 
by his Will, leaving it to them to carry it into a more gut k. 
complete execution afterwards by proper artificial werds. 1 
The caſe of lord Glenorchy and Bofville, upon the Will 


of fir Thomas Pearſhall, lady Glenorchy's father, went 105 
| eractiy on this Wa j only that was upon a will may 
that - 5 Yo 


" 
"Peay; 


© * ol - 
«oY 2 


N . 25 
£ 
z 


„ 


y in F ebruaty 153.4, my lord Talbot directed lady 
Glenorchy to be made tenant for life, with remainder to 
truftoes to preferve contingent remainders j with remainder = 
to her firſt and other ſons in tail male; with remainder to 
all the daughters, as tenants in common in tail; with 
croſs remainders; with remainder to the Bofvilles and 
others. Now here; as the bequeſt i is of 1 money, I think 
the ſettlement intended by the teſtator cannot bree 
to be intended to be exactly conformable to ſettlements of 
land, ſo as to let in the eldeſt ſon preferably | to the other 
children; for the teſtator has not directed his money to be 
converted into land: and where fettlements are made of 


_ perſonal eſtate, eſpecially where 3 huſband marries A'wo- 


man entitled to a portion in the bande of truſtees, and he 
cannot make an adequate fettlement, but is ordered out ok 
that portion to make a proviſion for his 10 ife and her N; 
there the huſband is firſt made to rake for life, and then 
the wife for life; and then all the children are made to 
take e qually with maintenances, whliſt under age; ;andif 
there are no children, or being ſuch if they die under | 
age, then back again to the huſband, his executors and | 
zdminiftrators: In the preſem caſe, there are no words at 


all in the will int imating in the leaſt that the nephews | 5 


e to be let in, if the children of the teſtator's us 
ter Ale under age; and in thoſe caſes I have mentioned, 
that limitation ſtands upon this, That no proviſion 3 is to "Ip 
made for any children but fuch | as may want one; and 


children dying before that age, can ſtand in no need 
before of any of the proviſions befides maintenance. 
But here the nephews are to have no right, unleſs - 


the daughter has no iſſue at all. 1 think, therefore, the 


ſettlement muſt be ſo framed, as thatthe whole effects. Ke. . 
may be veſted: in truſtees, | in Pr to fo 8 the intereſt o 5 


n : = this relates yy 3 7 8 | : 
gel eke. In that caſe, whieh was heard in chance- 


4 


* 
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. ſtand ãntateſted in che capital in truſt for ſuch children, 
5 their executors and adminiſtrators ; ſuch children to take 


- equalys if more than one: and if there ſhall; be no chi 
iren-of, D. the daughter, then in truſt for the a 


| phems:equally, their xecuto 
e e, "AS the. > route pe _ 
Or from on 415 e teſtatot has ex pre 218 R 
the Second all. the eſtate and elfe ts that ſhall apprarto be long to him, 
Veen, een ſhe parment of the jointure, annuity, and legacies, 
and not ſooner, ſhall be entailed in the manner mentioned 

in his will; and if the allowance of 200. a- year to the 


5 her marriage or coming of age, may be 


and adnijniſteators. od 


well conſidered. as a ſpecies of a legacy ot hequeſt; I am 


Fo, inclined to think, conſidering the ſubſequent words, where 
be joins the capital and intereſt together, that this amounts 
to much the ſame as. if he had ſaid, and all the. reſt and 
8 gadue of. my. Hate and. Fectt, aſter payment of. the. afort- 
- faid Jeinture, annuities, legacies, and ſums of money, I di- 


rect to be entailed ; which words reſt and reſidue haye, | 


V5 


Ekins, Yard the 8th of De zccmber laſt i in Lincoln's-Inn 


1 by ſome late. caſes, and particularly that of, Green and 
"Hall before the preſent. land chancellor, been | held to carry 


: the intereſt and profits accrued due after the teſtator's. 


: death as well as the principal, ſo as. to make ſuch-intereſt 


2 and profits, till the title of the firſt taker ſhould commence,. £ 


7” accumulate | for the benefit of all the perſons claiming un- 

: der the will, But though this is the Opinion to which I 
incline, yet; I cannot but ſay, that I have great doubts 
5 with me upon this queſtion, becauſe, the allowance. to the. 
- daughter may be well ſaid not to fall under either of the 
| words << jointure, annuities, or legacics,” there being other 

: parts of the will, and other bequeſts, that anſwer to all 
= theſe words ; ; and wherever profits and intereſt- money are 


155 to accumulate, and be laid pet the ee of the 


teſtator ought to be wy clear. 


1 HAVE 


„ 
1 1 Br i 


vertheleſs, 1 think, the annuity. paſſes, thereby; 35 for the 


ſtatute requires three witneſſes only to deviſes of lands and 
tenements. This annuity is not a tenement; it is an he- 
reditament 3 but the word hereditament i is or ſeems to be 
purpolely left out: and it is not at all extraordinary that 
the compilers of this ſtatute ſhould put perſonal. inheri- 
tance upon the ſame footing with perſonal eſtates, and 
require no greater ſolemnity as to wills of the one than of 


Fo other. I find it is doubled whether the words e/tate 


and ect will carry this annuity, becauſe nothing was 


meant to paſs thereby but what would produce intereſt, 


and that could be nothing but perſonal eſtate. But 1 
think, it paſfes by the words and intent, it being all that 


Gould appear ta belong to him; and in a ſchedule, all of 
the teſtator's own hand - writing, proved with this will, 


this annuity, by the name of bis Barbadees annuity, 1s 


particularly mentioned. Then, as to the Queſtions ſtated 


admit of, to be ſettled A$ land and that the ſettlement to 
be made thereof will be, by way of ſtrict entail, to miſs 


| Cantillon for life ; remainder to truſtees to preſerve con- 
tiggent remainders; remainder to her firſt and other ſons, 
and the heirs of their bodies; with remainder to daughters, 

and the heirs of their bodies; with croſs remainders; with 

remainder to the nephews in fee; but the eſtates tall, 
which the ſons and daughters will take under theſe limita- 
tions, will not be eſta es within the ſtatute de donis, nor can 
there be any recovery thereof; but after iſſue had, the an- 


in this Quære, I think this annuity, being an heredita- 
ment, will de directed, fo far as the rules of equity will 


nuity will be alienable by the takers of thoſe eſtates tail 


Sm 5 


Cen . 


1 therein, who will plainly be within the Tus ſta- 
| ihe: £ Yong Pr: © . . 5 14 . 


I HAVE looked into the will, and I find there are no Mr 5 
witnelſes thereto ; ; ſo that it may be a queſtion, Whether the Third | 
_ this annuity paſſes thereby? the will not being executed We: 


according t to the ſtatute of frauds and perjuries : but ne- 


2 teſtator is in- 


3 
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Jane 2, 4954: IR IM Ei. * a ere to! TR habe: Z. 1. Ant 
Mr. WII IAA. K . for life; to N brother H. 0. N ar 

. man's Oz1- for ; to tus: ſiſter S. M, Zol. en during 
ee . 3 lives of her and —— FF. S244 of her = in 
band” . . Ofkrk, "deceaſed ; to H. Vn his houſe. þ 


to a& under a Keeper, 30. a-year for life; to his grandſon. G. D. 
lool. a-ygat for his life; and to his grand: daughter 
Gebeed to the S. D. 301. a-year until ſhe Wi the a g twenty. 
crown, and the One; 5 and after ſhe ſhall attain that age, 6ol. a- year Fork 
| ceftui que truſt life; and charged or chargeable with the 50 annual 
are-Jnfants? rents or: ſoms of manty"afpreſaid, and ſubjeR thereto, 
de Fate and r gd unto fir E. M. of Lls goyd Calth 
in the gounty of B. baro Pole and P, V. of Pen Pont 
in the ſaid county of B. eſq. and their 2 5 all and every 
his e e manors; + meſfoages, lands, W 3 


will where 


7 held whe ac unto. . ſaid 15 Z. M 4 25 in. j 

| and the ſurviyor of them, his heirs and affigns, ſhould and 
might, from rime to time, receive the rents, iſſues, and 
profits, of che ſaid manors, meſſuages, lands, tenements, 
 lithes, and bereditaments ; and after payment of all necel- 
 fary and uſual outgoings for taxes and.repairs, and the fa: 
lary of a. receiver to be appointedas thereinafter mention- 
ed, to the intent that his faid truſtees might rctain to their 
own vle the yearly ſum of 10l. for their care and trouble 
in auditing the receiver's accounts, and the management 
of the truſts in them thereby _repoſed 3 and ſubiect therets, 

in truſt, in the firſt 

by him given as aforeſaid, and then to apply the reſidue of 
the ſaid rents and profits, as often as they ſhaft be accu- 


mulated, and amount in their hands to the © voi of 100). or | 


more, to pay and diſcharge ſuch debts by him owing at 
his deceaſe, what his perſonal eſtate falls ſhort to pay. 
And for the caſe and affiſtance of his ſaid truſtees in the 


management of his ſaid eſtate and truſts aforcſaid, he did 


thereby will and direct, that they ſhould appoint a proper 


perſon to be a receiver of the rents and profits of his 


ſaid eſtates, and to allow him ſuch ſalary as they ſhould 


; think fir; and that in the choice and appointment of fuch 
receiver, his faid truſtees ſhould always have reſpe@ to his 
next of kin not entitled to his 1419 9 by virtue of the 

7 | . 5 e 


place, to pay the ſeveral annuities 


0 75 of or ebneerning all t 


liltafibns thereindſter directed, whs kong ve willing te 


_ A6cept; of fach employ, provided that ſuch his text of 


in 3 petſon fo employed as a receivet ſnoüld 


or iould not be 4 clergyman, a feldier, „ 1 
And 3 


the opinijon' of his faid troftees be negligent or wh 
In the truſt tepoſed in Him, that then ftlom title to time 
his fad truſtreß ſhould ee ald appoint forme 
othet perſon fo be teceiver in His room; always having 
Tefpe@ to his next of kin as aforeſaid. And he did there- 


1 1 


i ock hüte requeſt his Taid troſtées, ry and 


very year, toUth ver an acchunt in writing onto the per- 
on who for the time being thould be next entitled to 
His faid eikare By virtue of the fitnitations thereinaftet di- 
fecged, or to hiꝭ or lier guardian, in cafe of minority of fuch 

) his reits by them feceived, 

aud the iþplication thereof, and of the feits them in Arreat, 
and of his debts then remaining tinpaid ; fo that ſich 46- 
<rints mlgtit not by any means go into th 


and ſatisfied, And not before ; then upon this future truſt 


tar they the ſaſd Z. . and P. V, or the ſurvivor 
of them, his Reirg of affigns, ſhould and might con- 


bey, ſettle, and aſſure, his fad manors, meſſuiges, lands, 


tenements, tithes, and hereditaments, ts the ſeveral uſes, 


And ſubje&t to the provifocs and the poets thereinafter 
"tientionied, declated, And expoſed; (that sto ſay)ts theuſe 
und Behbbf of his grandſon Edward Miynwaring Davies 
Ad bie all ens, for zh during the time of his natural life, 
without impeschmtent 'of dt for any manner of waſte ; 
and from and immediately after his deceaſe, to the uſe and 
behoof of 1 every other ſon and ſons of the body 
bf the aid 


7 - 


ther of him the ſaid E. M. D. ſliould happen to ſur- 


Vive him, and ſhaufd at any time after His deceaſe 
take npon him the guardianſhip of bis Taid grandchildren 
E. M. D. G. B. and J. $. D. or any of either of 

them; ot ſhould by any ways and means whatſoever 


ot howfoever intermeddle with the management of 
their or any of their perſons or eſtates, otherwiſe than 


as his truſtees or the ſurvivor of them ſhould ditect 
and appoint z that then and in ſneh caſe the ſeveral eſtates — 
"therein ditected to be limited to his faid granchildren, 
ane to their firſt and every other ſons in tail made as afore- 


Tm, 


is faid troftees be negligent of Unfaſthfül 


not by any means go inte the evurt of chan- 
cery. And when the truſts aforeſaid ſhould be performed 


of the faid E. M. D. lawfully to be begotten; with 
dees temainders over. ' Provided alſo, and he did de- 
eſare kis Will ts be, that if Chamberlain Davies, the fa- 


. * 
289 


8 


tiſed in the public papers 
account of their demands t 


have requeſted them to deliver in a rent-roll of their rea 


A 
** 7. 
* 


. 


he gave and 
in truſt to 


„ £3 


III | 
2 E, and his ſaid grandchildren E. M. D. and C. B. 
executors of this his Will. ped 


1 


money, as having been a 
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was 


chats; and aan of the . then have not 10 5 res 


term eddled” in e affairs; 3 buy Fi f they can with fafety .. 
e 0 ek to the TIP they are willing © 
todes fiat maybe in their poner eventing the . * 
tentiom vf the teſtater. e ib han tend of o7 Woh 
Mn. n ee Davies the father gfahe infants;is. in 
low; circumſtances, has married a ſecond wife, and abe 

ſconded ſe veral 1 o that te if DIY are in the hands 

rde e 2 — Hoe their zum, who bas alſo 
poſſeſſed herſelf of another undivided eſtate "of: about 50. 


a- year, which eee Humphrey Mains aring 8 


Howarth, eſg : ee fir. E Humphrey, £2 ſon ; ; and on. his 
death jeſcen- ed in moieties to mrs, a 
mrs | receiving cheiwfile chile 


and the infants; 4 and 
I rs this truſttes | £5 


55 with reſpeſt to 
may 1 be ſettled and. 5 
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and, finding his affairs ſo greatly;embarraſſed; I am under 


great; difficulties. how to adviſe-the truſtees to act with 
ſafety ; for the 8 it ſeems, It :19 ſuſpeQed: was in- 


dptaſcdoichs: crown: at the time of hizdeath, though: it is 
not ſaid in what ſun”! He was alſo indebted to private” 
peelbde, whether confiferable 67's not it does not appear; 3. 


nor does it appear wha tische value of bis real or pefſonal 


eſtate; ſo that it is difficult to form a judgment on the 


£ pradential part of this-queſtion! Bat this is clear; that 


the crown debt heing a debt by bond to the crown which 


hab rhe force and effect of a ſtatute ſtaple, is a lien on all 


hiMands ; and that all his perſonal e ſtate is liable thereto, 
in we firſt plade, before any other fort of debts. Beſides, 
the teſtator has made his real 


as well as perſonal eſtate liabſe 
to all ſort of debts; ſo that the truſtees muſt take care 


that all the rents and | profits of bis ral eſtate are e 
8 in 


IHAVE read eee of fe 5 E Taos 
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ka in at 55 x. pas. | 


inthe n nest get 25m 

; in ones 
= the ruſtees,. it chby wayl WP: 925 „5 
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EDV the crown, and to diſcharge ie for ill that ir 
= _- _.. e ee th bee Sv rity. But 
„„ when 2 quittus | is Stelzen. ec the oF <& to the! ene fe. 
5 | delivered; up, then they,may; ppceed-to- ct in the trail. 
But though it wos the iteſſatbr's intent that ihe tniſtits, 
ſubuld appoint teceivers! frot' P And rect 


ee ab ks Shale ii Sager e 
4 ov has ma lands equira le affers, Lam. 


d en ee 1601 condot think, 1 


7 And itdenfnity a hatt e Kehr ; * mat, bs 
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the truſtees will-not bereſponſible for them, which others. 

wiſe, I think, they may be; for then the affcts will be 

you *" abcvunees for, both Re equlrables tie Ucbti will be 
pail Tech: mabner nd brd r 46 e fadeninify thi ſor 
chit; abs in the malh n for the Infant: i © 
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4. Quzre, As the truſtees know uf nd hol is of Kin to 
1 this 282 de p Ca the — ee of bis 
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| fee nder ten ower i 15 a d, How far wi 
n 


tr 

th 

ifwerable "forrhis 6s? 9; 669 285 2h een © 

— 6 26; R443 DO} HE Hes Nennt 50) : Nui p. 
5 


Antec. THINK. thet 3fabey,can-Gad-nty een who-will 
acccps / this oſfoe, yet if they ſhopid; take upon themſelves: 
ta sppoint receivers, I ineline to thinks that they would: 

be reſponſible fot ſueh receivers to the infanis ; becauſe; I | 

they wauld be told then ſhould have applied to the court; | 7 

© of chancefy to have appointed! receivers, and chen they — 
2M 
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by Ye or atdbiſeable they ſhould: do fo? 


Uros cobiiderit 

this Mags: Kine eee to io -adviſe;; Whether the truſtees. 

dire&. or 1 my int; Wy guardian to bis children, with - 
ther 


it; eng = ö 0 and conliderin the father's cir- 
Kaltes Sand Ma efaules if tie Will relating to Him, Is 

in ſoch ap- 
ointment (if the truſtees can do no other act) be con- 
fidered/25 AH ãeceptabce of the truſt ? and, How far will 


they be accountable or e for the e $ Wt 


viours ? 


THIS ctr Seth 1 
be sech far natural a8 wells legal power and guatdian- 


ſhip's the. childfcn, which the law has inveſted the fathet e e 


wickal, and-whicb. cannot, be parted with by him. The 
teffator has ſubjeced the children to à forfeiture of theie 


imereſt in thefe'oftates by acts d be done by the father. 


truſtees, then I think that his acting under and within 


the donipaſs of ihat power will ht Aout to x foffeiture 
ef ine children's eſtateb ; ſo that they may delegate faclt 


power as above to the father; that is, to manage the 


perſons and eſtates of the children And as to the power 
diet their perlous, he hab ir alctady 3 and T think it may 
be propet to giyẽ Mm ſuch power : but ſince the teſtator 
bas en his ullregurd bor dim. *F thHHK"it would” not be 
| fropir over cheſs eflates derifed to them by the tellator. 8 
br thi yrandhildren's other eftateb, in regard that they 
mi ight be reſponſible for his miſbthaviour and miſapplica- 
tion * the rents and profits of the eltate. But this is one 
other 


ng that part vf the Aal eich Felbteste s Quare... 


ful c 185 in this oi; Anſwce. 
and ſeems to be impraicable i in its execution; for it is to 
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mich i” a hdrdtſp üpoß them; but T think, that, . 
t gor Has given the truſtees. a fort of x power to caable 
þe father to intermetidle in the management of their per- as 
ſohVan@ eſtates Trhink they may do this : though it cam 
delegate no power to the father to act as guardian, be- | Wee 4\ Say 
but ne lia te power Already; yet her . 
by eine of A power delegated te him yt the reſtator's —_—_ ew AU 
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rad nn. ieh dn a anebvſſthslTehink; oftth 
king the directions of. the eoürt of cha 7 5 or eber. 
| wiſe Leannot adviſc them 70 2& i in this truſt, or 0 any 2 I 
to accept it. And. If think, that, the giving, och overs 
above would be an implicit eee of the. truſt. 
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| eines TR An died, * the! fad Richard 1 pa 
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ee rd leaving iſſue one child Marys Richardis: 1 havi ng! 


2 by K. . to Made: 158 and appoinicds fon! Pa a ſecpnd y ee 
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rote bob 70 W. N 270 5 aligns WT 1 18 e . Auf 
doe og appointes T. hisxxecutor,/and-idies=The Ori Nron of Mr: Boovx, 4 
nn,, ̃ ͤ.. „ 

— Hnfwer. _ WHETHER wi 
: cut. of e or tothe daughter or. adminiſſator of 
Jane,? CCC ca; evods wg 45 wog 
A 1 2 + Sg 45k 55 0 3 91 1 0 22 inthe En! * 5260 
Quere. HE Caſes of Donne and Minißeid, and Buſy and 
| 5 Hodgſon, 80 a great. way towards the deciſion of this. 
Caſs, If che words in default of ſuch iſue,meany in,defaull 
of the. ſame. iſſue. being, liging at the e the. longeſt 
liver gf; Richard end, Seth, then by 1he expreſs words 


128 ebene eſtate is Poe 9. to the \XEQUINEQ of Richard 


: x6 mean, in default of. 1 Tue in LES at the time © 
hy 2 8 8 228508 517+ TO WAS as Gi 3 DIFF 1 lh | 


* 84 
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„C pcm 5% bes 


{1,thzs; leaſehold-eſtate- belong to the excy 


e ehe of the longeſt ee on, in defaule of ann, 
ha vio been children, between Richard and Sarah, then 
Ach title and mh of the executor fails. And as the 


q reſs limitation, alter the death of the longeſt liver, i is 4 
to the. iffoe of the, b bo. ly of Richard by Sarah, and they 


had iſſue Janes who. ved to be, married, and to have A 


$45 +3763 


child, Tthiok, as ſhe fully 2 anſmc rs the deſcription, a right | 


n nature of a revetfionaty | intereſt attached in her; and I 
conceive it will g to > her adminiſtrator ; 1 and to this 1 in- 
dige, becauſe I do, not think that the intent was, that 


18. 


Richard ſhould } have this leaſebold' intereſt if he had a child | 
that lived. to be. of age ar and emancipated, thou gh that t cbild . 


0 in his life-time. 5 1 therefore think the words and far 
ſuch Moe ought to be conſtrued. as if the fat her 


Ve. 
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bid, ſaid, < and. if there ſhould 5 no > iſſue born of the ' 


© #8 % SS F-% 


«if all ; 52 between them hall fail — er, before. = denthar : 
* the Toh 20 them, then to the executor of Richard.” 
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natural lie; and from "Awe atten after. his aeceaſe, 
Unto the iſſue-male of his body lawfully be otten, his heirs 
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Il. gave and deviſed 42 his ee ee &6; unto his Care 14. 
#8 nephew James Hall, for! and during. the term of his Lands are de- 
viſed to J. H. 

« for life; and 
te from and im- 


H. 


and -affigns for ever; the eldeſt of ſuch ifſue-male' always © © mediately af- 


to be preferred, and take before the younger 8 in _ _ 


< ter his de- 
ceaſe, unto 


fault of ſuch iſſue, remainder over. 4 kꝗhe Mue- 


e ee F 165 3 
EY bag 


3 wo 


2 
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| An, In Wife, it is conftrucd Either as a word & 

Fr dbaſe br of Haallin, as ſeems beſt t to correſpond | with 
the mani genefal inttnt of the teſtator. In the preſent 
- cafe, the expreſſions from which © the teftator' s intent e Can 
de collected, ſeem tio ave an 'inconfi ſent tendengy 
Fhat the reſtator ifiten ided his nephew James Hal! only a an 
este fot life, rethdindet to his illue- male a as purchaſers, 


: rate 5 Bells 4 Mes” with power to kim 1 5 bebte, 
5 5 = to thatge atihuities for His younger fons. Tha at hei in 
* © thided all bie fate nephew“ ifue-male would Kue in ſue- 
deen, think may be collected flom the direction, that 
5 24 of fuck N. Raul always be preferred, and tat 
doe thi young. This could not be effeQed but by 
.... eviiſtruitg the ſon to take fucetſfoitly in ; tail, "which i is in- 
. dddfiftent with the preceding limitation, 70 the iffue-malr, 
e Bir Belrs bee "Hh 251. And Fs the teltato? did not intend 
dis nephen . (the femainder-man) or his ilfue-male, 
: +; ©. * - Joe take A eftate w#l fajlure of Men mals of þ his brother 
1 Jun, I think is feat from the limitation « over to wit 
nam and his iſſue being expreſsly confined or poſtponed 
e- failure of the iſſue-male of James. Now, if the 


"IR 
oe Fe 
"A. WM 3 8 


N e ppg be conſtrued to veſt in the ela fon of Famer by 


purchaſe, I do not ſee how it can poſſibly go to any other 

ſons; and if not, then, under ſuch a conſtruction, this in- 

tention of the teſtator, which ſeems to be a general ruling 

| | one, that the eſtate ſhall goto all the iſſue - male of the firſt 
mw_—_— daeviſee before it gots over tü a ſecont nephew, will hot 
takt effect: gor de I ſes How it can, But by eonſideridg 
has! {i +0: + 8 deviſe to James 4s amsunting to ah eſtate tall. And 
1 = 2 i f 55 therefore, though think it is a yery diſputable caſe, yet 
; upon the authority of the Caſes of Robinſon v. Robinſon, 
| ot » and Roe v. Grew, in both which expreffions ſtrongly con- 
1 al - 1-2, trary to ſuch a conſtrbction were made to give Way te the 
+ * apparent e intention of the teffator for carrying the 


Wa eſtate 


| gotten or to be beganens in ſuch ſhares and proportions as 


de ſhall direQ and 9 VVV 
* ee above will, George had a chi d bis ge 
then Ring, whict 


EEE 4 
ſtate though all the iſſue- male of a firſt deviſee for life, * 


i conftruing the limitation as an eſtate tail to ſuck firſt 


Jeviſee; I think myſelf warranted to incline in this Caſe 
P 
to effect uate the general intent of the teſtator, to he con- 
ſidered as taking an eſtate tail under the limitation to him 
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Tes raroR bequeaths as follows: I give and be. dura bei un, 
aueath unto my fon George a houſe and premiſes fis fon G. 2 4. 
fit date, &. now in his occupation, during his natural life, (ase, probably 
aud after his deceaſe to H. his wife during her natural eee my 
life ; and from and after the deceaſe of the ſurvivor of ocenpation, for 
them, I give and bequeath the ſaid meſſuage, Kc. unto life; and after 
the children of my ſaid ſon George lawfully begorten or his deceare, to 
to be begotten, ſhare and ſhare alike. But in caſe his faid per life, and at- 
ſon George ſhould happen to dis without fue of his body _ the Pn ans | 
lawfylly begatten, chen it is limited in like manner to of the ſurvivors, | 


his ſon Robert and his wife, and their children; and if of C. ne 


his faid fon Robert ſhoulg die without iſſue Tawfully begot-fully be beer. 
ten, then he gives and bequeaths the ſame unto his ne- neg wy 3 
phew, and after his deceaſe to his children, lawfully de- mare alike. But 
in caſe G. ſhould 
happen to die 

without iſſue of 


ppoint. . 


7 


afterwards died in the life-time of the mainder over. 
een, MMDꝓꝶqq 3 (019579 LITE ON IN 
8 85 5 8 Whether the li- 
Arz days alter teſtator's death, M. (George's wife) Mutstzen over 
died. George after wards marries. his preſent £xecutrax 17755 the ei 
„„ Fn ab dt: gs anc 0 
- WHEREVER there is a limitation of a chattel to a 
_ perſon, and if he die without iſſue, the remainder is too re- 
mote, not being to take effect t ill a general failure of iſſue, 
which may not happen for ſome generations. But where 


the limitation to ſuch perſon, either indefinitely or for 


life, 


t 
* — 5 
5 % 


Rec followed 8 limitation to-his children e or lee that 
may anſwer the relation of the word, ſue, i in the limitation 
over. The words dying. without. iſſue, in ſuch limitation 
over, have been held to ſignify the. Hue before mentioned, 
and to whom the antecedent limitation over was made, 
Fide Vaughan V. Farrer, 1 Vezey 182. And under that 
conſiruction it ſeems the limitation over is eventually 
| good, not as a remainder after, but as an alternative to, 
or ſubſticutionacy diſpoſition for the limitation to the iſſue, 
ſhould that fail for want of any ſuch iſſue ; as in Higgins 
v. Dowler, I. P. W. 98. Madox v. Staines, 2. P. W. 
421. Stanley v. Leigh, 2. P. W. 618 and ſeveral 
others to the ſame effect. And therefore, as there is a limi- 
tdtation in this daſe to the children of George Lyde, I. in. 
0 to the opinion, that the words dig without iſſue, Ec. 
in the limitation over, are to de con ſtrued as referring to 
the 7ſhe before deſeribed, juſt as if the words had been die 
wit bout Juch Me. Vaughan v. Farrer, above cited, ſeems 
very much in point to the preſent queſtion, There, upon 
_ a deviſe of real and perſonal eſtate to one for life, and if 
me t children the whole to ſuch child and children, but 
> 1 8 . If ſhe ſhould die without i ue then to other purpoſes,” it 
V contended, that the limitation of the perſonal property 
was too, remote, and that the whole veſted i in the firſt de- 
viſee : but lord Hardwicke held the contrary; obſerving, 
that wherever the general words dying without iſſue are 
. mentioned relative to perſonal eſtate, the bequeſt of which 
is limited ſo as properly to take place, the court has con- 
ſtrued them to mean ſuch iſſue as before deſcribed. Indeed it 
is natural enough, when a teſtator gives property to certain 
5 ue by deſcription, and then gives it over in de ef ault of 
- rue, to ſuppoſe he meant in default of that iſſue to whom 
he had before given it. The preſent ſeems a ſtronger Caſe 1 
in favour of the limitation over, than that of Vaughan MW 
Farrer ; for the above - mentioned conſtruction might in 
ET J rt tat 
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that-eaſe.eventually have given the property-ove "= 
ati fonof us, beeauſe the limitation was e to children 
8 whom the mother ſhould lrave, and ſhe might have left no” 
child, but one or more grandchildren, not falling e 


the. deſcription, of ſuch iſſue. as before mentioned. But 
here the limitation being to the children, generally, . 


have veſted in them on their birth; ſo that if there bad 
been any iſſue, they muſt have taken in excluſion of the re- 
mainders over. 1 am therefore of opinion, that as mt · 
George Lyde bad no children at the time of teſtatot s 
death nor after wards, the limitation over, conſidering the 
word iſue as relating to iſſue mentioned, viz. children, 
18, good in event ; ; though had there been a child born after 
the teſtator 8 deceaſe, the whole would have veſted i in ſuch. 
child, in excluſion of all the limitations over. But ſup- 
poſing the limitations over were to be deemed too remote, 
ti which, for the reaſons I have noticed, I conceive, as the 
ns 8 event has happened, they are. not; "then] ſhould be of 
= opinion, that as the eſtate was limited to George Lyde 
if expreſsly for bis life, the ſubſequent words, and if he hap- 
ot pen to die without iſſue, did not enlarge his eſtate as they 


it might have done had the limitationto him been indefinite, 
bot that the remainder in the eſtate. belonged to the teſta - 
5 tors two ſons, Robert and George, as joint reſiduary le- 


5 gatees, according to the opinion of Lord Talbot i in Clare 
e 3 Caſ. do Talb. 21. 
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2, duke of X. 
deviſed ali his 
fee ſimple here-. 
d.taments unto 

truſtees for 00 


duke, being ſeiſedꝭ in fee fi 
langs,/tenements, and hereditaments, made bis 
ſeverat annuities 
e directed to be paid, together wi 
I cs fych as he ſhould owe in His entai 
taintruſtsthere · © 


re 


n 


tha 


mple-af.d 


and 


J his 


er of the preſen 
vc Manon 
Will z ang 
17 Which 
zbts (exceßt 
ſen as he His n 
ther wiſe provided ſor), out of his perſonilieftate, he ga 


i» mentioned ; and deviſed all his fee ſimple manors, lands, and hereditz. 


remainder to 

1 the uſe of the 
| |  fucceedingduke t 
ſior liſe; re- an 
mainder to 
t᷑truſtees and 
their heirs du · 


lerve, &c.; 
remainder ty 
His firſt and 

other ſous ſuc- 
ceffively in tail -egntin 

male; remain- 
der to lady G. 
for life: remain. 
dier to truſlees 
to preſerve,. 
& c.; remainder 
to her firſt and 
ether ſons in 
tail maleſucceſ- _ 3 
fvely; remainder to her daught 
tor's right beirs. Tevator 
with Jord G. the eldeſt fon 


mined, tot 


her daughters in equ 


bject io the 
e manors, lands an 


4 Ee k c. 


Sat 
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ments, unte the excevtors for 390 years, upon ſeveral truſt 
herein mentioned; and ſo 
and deviſed all his Tee ſimp 
ments, whereof he, or "any perſon in troſt for him, had 
any eſtate of inheritanee in tee fimple in poſſe ſſion (ex. 
© ring his life; to capt as therein mentioned), to iake affect aſter the determi. 
nation of a precedent. limitation, Which ſaon aſter deter. 
pined, to the uſe af the preſent duke of Kingſton for his 
life ; remainder to truſtees during his life intruft to preſerve 
gent remainders; remainder to his firſt and every 
other fon ſuceeſſively in tail male ; remainder to the late 
lady Gower for her life, with the like ae 

contingent remainders; and after her death, to her fit 
and every other ſon ſuccefſively in tail male; remainderto 
at ſhares as tenants in common in 
der to the teftatar's right beirs. 


cron tent i Cuno in Mi resident the tefts- 


fl 
1 —. 


faid term, he gave 
d hereditz. 


n to preſexue 
„ to her fir 


—. 


purchaſer of the deviſed eſtates, and ſhould pay lord G. 2 f. oool. far his inter ſi therein; and 
for roiling ſuch {um} to the 
e WII; and that the dukt 


that the ſame ſhould he conveyed (ſubject to a ter 
fame duke in fee, freed from the uſes and eftates 
ſhould ſettle other hereditamenty of 
of the late duke's will, other than the 


imſted by 


lue, to 
id lor 


the then ſubſiſting utes 


d ES. in remainder, and 


all eſtates thereupon dependent. The ſaid ſucceeding-dvke and lord &. alare then applied 


obſervance of certain orders or 
date the jame „ 


ditaments of che ſame d 


for and obtained in act of parliament, whereby the deviſed eſtates are veſted in truſtees, 
freed from the uſes and eftates of the late duke's will, to the uſe of other truſtees for a 
term of years, for raiſing the 21, oool. for lord G. and ſubje & thereto to the 
mentioned duke in fee. And by the ſame act, certain here 
equal value are ſettled to the uſes limited by the late duke's will, antecedently to the li- 
mitations to lord G. for life. &c. and ſabje& thereto to the uſe of the ſaid ſucceeding duke 
in fee, with a ſaving clauſe to all perſons except the ſame duke, his firſt and o her ſons, 
&c the truſtees to preſerve, c. and the truſtees of the term of years created by the will, 
the faid lord Gower aud the iſſue of lady Gower, and the heirs of heir bodies reipectively, 
and all claiming under the will—The Ori N tox of Mr, Boorn, Whether the limi:ations 
expectant upou the eſtate tail veſted in lord Gower by the will, are compietely barred by 
this ad, without a common recovery having been ſuffered ? and, Whether the non- 


rules of the Houſe of lords in paſſing this act, will invali- 


No 


uke of 


BY 


1 


* 
* 
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By a decree of the court of chancery, wherein the pte- 
ſent duke of 'Kingſton was plaintiff, and lord Gower and 
others were defendants, after taking notice that the ma- 
nors,. &c. therein mentioned, being part of the premiſes 


4. 


compriſed in the term of 500 years, did then ſtand charg- 


ed with 11,0001. and upwards, the ſame was decreed to 
e raiſed by mortgage or ſale of the premiſes compriſed, in 
OBO RT dt dot BY T wane oben Tb 
Tur duke of Kingſton being ſo ſeiſed for his life in 
poſſeſſion ( ſubject to the ſaid term of 500 years); with re- 
verfion in contingency to his firſt and other ſons in tail 
male; with remainder to earl Gower as firſt tenant in tail 
in ee, he being the eldeſt ſon of the ſaid lady Gower ; 
with remainder over to his brother and ſiſters ; agreed 
with car] Gower, before any recovery was ſuffered, to 


bat his eſtate tail or the remainderz over; that the ſaid 


duke ſhould become purchaſer of the ſaid eſtates comptiſ- 


ed in the ſaid term of 500 years, and ſhould pay to the 


faid earl Gower, in confideration thereof, 21,0001. and 
that the premiſes ſhould be conveyed and aſſuted to and 
veſted in truſtees and their heirs, free from all the eſtates, 
ules, truſts, powers, and limitations deviſed, limited, ere- 
ated, and declared thereof in the aforeſaid will, to the uſe 


of two perſons, to be named by earl Gower, for a term 


of 500 years, in truſt, by mortgage; to raiſe the 21,000). 


to be paid to the faid earl as the conſideration for ſuch 


* 


purchaſe, and ſubject thereto to the vſe of the ſaid Eve- 


Iyn.duke of "Kingſton and his heirs ; and that the duke 
ſhould ſettle and convey manors, lands, and heredita- 
ments, whereof he was ſeiſed in fee 6wple in poſſeſſion, 
ok as great or greater value to ſuch or ſo many of the uſes, 


truſts, charges, powers and limitations deviſed, limited, 
and declared by the ſaid will of and concerning the pre- 


miſes compriſed in the ſaid term of 500 years, as were 


in remainder, and all the ſubſequent remainders and re- 


verfions thereupon expectant and depending. 


1 
135 


1 


FFF 
the ſaid duke and earl Gower alone, and without the con- 


then exiſting undetermined or capable of taking Seck. 
biber than the effate thereby veſted in the ſaid earl Gower 


In order to carry the ſaid agreement into execution be- 


currence of any perſon in remainder, applied to. parlia- - 


ment for an a, therein ſtating the will, decree and agree- 


ment before mentioned; but although earl Gower. was 


qualified and enabled by the law, with the concurrence of 
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| ke lg and reverſions thereupon. expeQan t. and de. 


: | * virtue of the We will ſtand limite 
tail male, the premi 


to and according 
$ fad reement. without the aid of an act of | 9K J d ; 


. cola deſcribed ſhould be, and the, ſame are therch 11 


| and d exangrated from all the ules, truits, 


r extinguiſh. et 
veſted in be as aforeſaid, 2 


ng 3 vet 15 the premiſes which were agreed, to be 
88885 ed by the faid duke and at as aforcſaid, did 
after the death of 
e .preſent duke to. 100 s firſt and other ſous ſucceſſively i 

s could not be abſolutely Vella 7 in 
and effectually conveyed to him in fee ſimple, purſuant 
to. the tenor and true meaning of the 


upon the Prayer < of the duke ih earl Gower 


10 ore, 
„ it was 1 that the ſaid eſtates, therein parti. 


veſted in two perſons therein namec freed, diſcharg 
and Iünitations, deviſed, limited, or declared of vr con- 
970 5 the lame in and by the late. duke of Kingſton's 


and it was further enacted and declared, that the 


hes; and their heirs ſhould. Rand ſeiſed of the Pfe⸗ 


. to the uſes following, vir. 

(Norte, It is i ſubmitted, that this allegation of 
the parties being enabled by Jaw (meaning by. recover: z 
to bar the entail and premiles, 1 is only to . greead! 
to the rules of equity, that after an 
not nepeſſary for che perſons ĩ in remainder to appear b. 
the jodges and the committee of the loxds to give thei 


perſonal. conſent to the ſettling an equivalent, In confor+ 


mity to the ſtanding orders of the houſe, that the judges 
. that all perſons who may be concerned in 
the conſequences of the bill have ſigned the petition, and 
that ſuch conſent before a committee is made perſonally ; 

and the rather, becauſe it is directed by another order, 
that the eſtate to be ſettled as an equivalent mall be of 
as. eat or greater. value than the c ate taken out of the 
ſett went, and be ſettled to the ſame uſes, ſo that no 
poſſible injury or prejudice can accrue. to thoſe perſons 


| 8 in remainder for want ef their perſonal conſent.) 


To the uſe of two other truſtees for à term of 600 
years, in truſt, ie demiſe or mortgage, to raiſe 21 ooch 
to be paid: to carl Gower, his executors or aſſigus, a 

_ after the end or other ſooner determination of the faid 
term, to the uſe of the ſaid Evelyn duke of Kingſton, his 
kgs and hgns for ever. 

8 9 by the ſame ac divers manors and lands in 'the 
e 0 R Equal or greater value, wed 


9 powers, proviloes, 


ate tail Veſled, it f 
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veſted. in Robert. Harper and Samuel Harper, for a term 
rs, upon the ſame truſts as were declared of the 
term of 500, years. in the before mentioned will ang de- 
greg; and after the end or other ſooner determination of 
the ſaid term, to the uſe of the ſaid Evelyn duke of King- 


aan, and bis/afligns.for. his life 3 remainder to the fad | 


Robert Harper and Samuel Harper (the termor) and their 


heirs during his life, in truſt, to preſerve contingent. re - 


mainders 3-.remainder-to the firſt and every other ſon of. 


the aid duke ſucceffiyely in tail male; remainder to tbe a 


Wirt a general ſaving to all perſons, except the duke 


af 


of Kingſton and his heirs, and the firſt. and other ſons of 


ſuch ſons. reſpeQively,z, and the truſtees. appointed, by, the: 
late duke of-Kingſton's will to ſupport. the contingent, 


ales and eſtates thereby limited to the ſons of the preſent 


duke and their iſſue, and the heirs of ſuch truſtees; and 
che truſtees of the term of 500 years created by the will, 
their executors and adminiſtrators; and the ſaid. carl 
| Gower and the heirs. of his body ; and the iſſue. whether 


male or female of the late lady Gower, and the heirs. of 


their teſpective bodies; and all and every perſon. and 
perſons claĩming or to claim any uſe, eſtate, truſt, inte- 
reſts; hene fit or advantage of in to or out of the premiſes 
veſted and. ſettled, by this act, by virtue of or under tbe 
will of the late duke of Kingſton, all ſuch eſtates, rights, 
and intereſts in to ot out of the ſaid. premiſes as they had 


before the paſſing this act. 
Tus ſum of 21,000]. has been horrowed 

gage of the term of 6oo years limited by the act. 

A4. B. hath contracted with the duke of Kingſton for the 


5 


parliament 3, and in looking into the title, a doubt hath. 
been conceived touching the effect of the act with feſpect 


to the perſons claiming under the late duke's will in re- 


mainder expectant on the determination of the eſtate tail 
veſted. in lord Gower, how far this right and intereſt is 
bound by the act, as well in the eſtate whereof. the utes 
are diſcharged by the act, as in the eſlate ſettled in the 


equivalent, the ſame. being limited to the duke in fee- 
ſimple, and not to the uſes limited in remaiader of and in 


the firſt intailed eſtate, without the conſent or concury - 
rence of the perſons in remainder, and truſtees to ſupport 


remainders, or previous to the act by common recovery 


ot other due courſe of law barring and extinguiſhing the 
1 55 „ eſtate 


** 
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WIS“ 3 : : 


| eftafe tal Und li N and extending abs converting 
them into an abſolute eſtate of inheritance in fee-fimphe 
in remainder in lord Gower, fubject to the prior limits. 
tions to the iſſue male of the duke of Kingſton; ; and ſuch 
s doubt i is conceived for the following reaſonz:: 


" FirsT," That a common recovery ſhould have ben 


ſuffered by the duke and lord Gower of the "ſettled eſtate, 
ſo as to have veſted the fee · ſimple in remainder thereof 
5 expectant on the death of the duke, and failure of iſſue 
male of his body, in lord Gower, which reverfion he might 
have contracted to have fold to the duke or his heirs; and 


in that caſe the reverſion in fee in the eſtate agreed as the 


F equivalent might be limited to the duke and his heirs; but 
: n ſeems unreaſonable that without purſuing that method 
in due courſe of law, the chance which the iſſue of lord 
Gower and his brother and fiſters had in the reverſion, az 
well of the ſettled eſtate as in the equivalent eſtate, ſhould 
by the act be taken away without their privity or conſent, 
by a mere allegation only, it being exprefsly contrary 'to 
the rule now well eſtabliſhed in ehantery with regard to 


monies veſted in truſtecs, and directed to be laid out in 


4 lands, and ſettled in ſttict ſettlement, * which is called 
money land: for there if a tenant in tail, with remainder 
over, apply to the court by petition to have the money 
_ paid him, inftead of inveſting it in lands to be ſettled, he 
having a power by recovery to bar the intail and remain: 


der, the court always denies it, -unleſs all the perſons | in 


remainder appear in court and conſent to it; as may be 
ſeen in a number of caſes determined by fir John Trevor, 
lord Cowper, and Lord Hardwicke, by reaſon that if : 
remainder man has but a chance, which cannot be barred 
but by a recovery, then in regard the tenant in tail might 
die before a recovery ſuffered, à court of equity, whoſe 
buſineſs it is to aid the intent of the party, ought not in 
violation of ſuch intent to deeree the payment of the mo- 


ney to the tenant in tail, but to decree it to be laid out in 


lands, in order that the Nee which was intended the 


remainder man might be preſerved. However, it has been 


Aaid, thit there is a material difference between - lands 
them ſelves and monied lands (that is, lands that are to be 

_ purchaſed wi th-truſt monies) : for in the one caſe a fe- 
covery hex iy 7 be ſuffered imm 

; Trace of 5 
therefore 

parries acer A firſt, to ſuffer a recovery, and 


me as an act of parliament ean be obtained; and 


it is idle to ſuppoſe the legiſlature would put the 
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(hen to apply ſor an ag to ſettle an equivalent on the doke 
and his iſſue only, which may and is done in one and the 


ſame act. But in the other caſe, a purchaſe of lands muſt 


be completed, a ſettlement made, and a recovery-ſuffercd, 
which will require a matter of time, and conſequently give 


a greater chance in favour of the perſons in remainder, 
which they ought not to be deprived of. 
+ BECONDLY,” That by a ſtanding order of the houſe of 


Jords it is ordered, that no private bill ſhall be read in 


« that houſe until one of the printed copies thereof ſhould 
tt be delivered to every perſon that ſhould be concerned in 


1 the ſaid bill, before the meeting of the committee of 


« ſuch bill: and in caſe of infancy”” (which was the caſe 


. here} © to be delivered to the guardian, or next rela- 


46 tion of full age not concerned in intereſt, or in the 


4 paſſing the ſaid bill; which order was not complicd 


Ap another order is, © that when a petition for a pri- 


60 vate bill ſhall be offered to the houſe of lords, it ſhall be 


5 referred to two of the judges, who are forthwith to 


« ſummon all parties before them who may be concerned 


%%% / ² T8 
lx purſuance of which laſt order the bill was referred to 


two judges, why by their report (after ſtating the will, 
- decfee, contract, and preamble: of the bill) certify, that 


it had been propoſed before them, that the eſtates in Not- 
tinghamfhire intended to be ſettled by the bill in lieu of 
the ſaid ſettled eſtate, were of much greater value than 


thoſe eſtates. 3 and that the petitioner the duke of King- 
ſon was then ſeiſed in fee-fimple of the ſaid eſtates in Not- 


tinghamſhire ; and they therefore were of opinion, that 


carrying the agreement into execution would be to the 


Prejudice of no perſon whatſoever, but that it would be 


for the benefit and advantage of the petitioners, and all 
parties intereſted in and claiming under the will of the late 
duke of Kingſton : and that it had likewiſe been proved. 
to them, that the ſaid Evelyn duke of Kingſton. and 
Granville, lord Gower, who were all the part ies in being 
that could be concerned in the conſequence of the bill, 
had ſigned the petition, and they had peruſed and ſign- 
ed the bill annexed; which they conceived to be proper 
for the purpoſes aforeſaid; and were of opinion it might 
be reaſonable that the ſame ſhould paſs into a law, if their 
lordſhips ſhould fo pleaſe. „ 
- FROM the words of this report it ſeems as though all 
perſons in remainder could no way be prejudiced: by the 


1, 
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der gene y, and all parties intereſted and claiming 


under the will of the [ſaid late duke of Kingſton, were to 
receive a benefit and advantage — by teaſon of 
the equivalent being ſettled to the ſame uſes as the ſettled 
eſtate; yet whether from overſight, miſtake, or omiſſion, 


in the jadges, or the committee of the lords not k 


the rules and prineiples of equity, they are, as the act nos 
ſtands, tetally deprived of all right in remainder in the 
ſettled eſtates, without any bar by due courſe of law, or 


any equivalent ſettled on them by the act; and the abſo- 


lute reverſion in fee-fimple of both eſtates is veſted in the 


duke of Kingſton, withour 88 eee in ne what- | 


even 
Tyr in a Geier Ge of 2 private 200, in © 4 


onde by lord Hardwicke of Peter Leheup, eſq. the eſtate 


directed to be purchaſed with the money to ariſe by ſale of 
a ſettled eſtate veſted by the act to be ſold, there is the 


| de allegation, that the parties had a power by due courſe 


of Jaw to bar the entails and remainder ; and yet the lands 
were directed to be ſettled and limited to ſuch and the 
fame uſes as were directed of the ſettled eſtate; and there 
does not appear. to be my” act or e to the oon⸗ 


he nt 4 


Turkzrokx, WI the 3 5 has ee e FR 


the putchaſe of the ſettled eſtate, having full notice of the 


ſeeming defect of the act, be ſecure in all events, paying 


his purchaſe- money, and taking a conveyance from the 
truſtees of the act, without firſt ſecing that the reverſion 


of the equivalent eſtate is ſettled to the uſes of the late 


duke's will, in caſe any of the perſons in remainder ſhould 
| hereafter make an application to parliamentto ſeck redreſs 
upon the principles before mentioned ? or (as the conſi- 
 Yeration-money is very confiderable), Has the purchaſer 
à right to expect ſuch ſettlement to be firſt made of the 
reverſion of the equivalent eſtate to the uſes of the late 
duke's will, and to have a recovery ſuffered to har the re- 
mainders before he pays his purchafe-money ? and, At 


whoſe expe nee ought that to be? and, "How 1 is he to at 
with abſolute ſecurity tohimſelf ? ? 

Is it incumbent on the purehaſer to ſee that the gabe ef 
Kingſton makes out a elear title in fee - ſimple to the eſtate 


ſett led as the . to ee e pr of _ Por 


chaſer's counſel ec 


WHEN objecdions a are taken by 8 57 7 | 
10 experience in buſineſs to titles of lands which are of· 


wired f for ſale, every. 8 of attention ought to. be paid to 
thoſe. objeQians, if they appear to de in any degree. Fecony 
cileable to the principles or grounds of law 3 but in this 
caſe-I am ſo unfortunate as not to be able to perceive: me 
leaſt foundation. or colour for the preſent objections. 

In examining a title under an a af patliament, fo far 
as fuch title depends on that act, I apprehend it is only 
neceſſary to ſearch the rolls of pacliament to ſec that ſuch 
an act is there entered on the record, and that it had the 
royal. aſſent; then to ſce whether the words that create 
the title are comprehenſive enough to paſs the eſtate; 
thirdly, to be careful: to obſerve all the proviſoes and di- 
tections contained in the act, ſo as to proeeed eonforma- 
bly thereto; and, laſtly, that the ſaving hath nothing in 


it to preſerve the rights of thoſe perſons who ought to be 


bound by the body of the act, or the rights or eſtates of 
any others who ſhall appear to . * intereſt in * 
e | : 

Now here is not the leaſt i intimation goes thc als = 
not paſſed like all other acts of parliament. If any thing 
has happened to ſupport the plea of nul tiel record, let the 
moſt be made of it; but if not, it is an act of parliament, 
and as much one of the laws of this land as Magna Charta. 
Then ſee what are the operating words in the body or en- 
acting part. Why, that the manors of Hanſlop, and 
many other manors and lands there mentioned, and all 


| other the manors, lands, &c. late the eſtate and inheri- 


tance of Evelyn late duke of Kingſton, ſituate in ſuch and 


ſuch counties, which by his will were given, deviſed, or 


- limited, to the uſes and upon the truſts, &c. therein 
mentioned, ſhall, from and after the day of June 
. 1759, be ſettled upon and veſted in mr. 9 Harper, and 
mr. S. Harper; and the ſame are thereby ſettled upon and 
veſted in them, the ir heirs and aſſigns, freed and diſ- 
charged, and abſolutely acquitted, exempted, and ex- 
. of bea all the uſes, e Ke. ane li- 
| - ee, 
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5 S er Gel in 154 oY he aid ill ef the fait 

. Evelyn late duke of Kingſton deceaſed. And then the 

act ſays to what uſes mr. R. Harper aud mr. S. Harper, 

And their heirs, ſhall ſtand ſeiſed. Tf there is any thing 

defective in theſe words, it ſhould be pointed out; but in 

my ſenſe they are as comprehenſive as words can well be, 

| Think they would not have been fuller and n if it 
hai been expreſſed, That from and after the day ef 

June 1759, all thoſe manors, lands, &c. ſhould be abſo- 

On” lately diveſted out of the ſeveral { perſons claiming, or to 

claim, any eſtate or intereſt, in poſſeſſion, remainder, 

or reverſion therein, under the will of the late Evelyn 

duke of Kingſton, and from thenceforth ſhould remain in 

- the two meſfrs. Harpers and their heirs, to the uſes there- 

in expreſſed. Weigh the words * exempted, Ecquitted, 

-: & and exonerated, and there can be no doubt but the 

24 ᷑f, as it is now penned, is tantamount to what it would 

TT have been if the others had been uſed. The light at 

noon-day, with a ſky the moſt unclouded, cannot be 

clearer. The next enquiry 1 is to ſee whether there is any 

thing made requiſite by this act for the takers under the 

uſes thereof to do or perform, in order to entitle them- 

ſelves to take and enjoy the eſtates intended thereby: but 

N believe there is nothing of this kind; ſo that what re- 

mains is to look into the ſaving, The ſaving is carefully 
penned ; and if any perſon in whoſe behalf theſe objecti- 

ons are made ts within that ſaving, / 'then indeed there is 

danger; for that perſon will not be bound by any of the 

- foregoing clauſes": on the contrary, all his rights, titles, 

claims, eſtates, and intereſts, will be preſerved and kept 

entire: but then the words of the ſaving are 0 e eee y,s 

circumſcribed, certain perſons therein named being en- 

: 2 ſhut out from the benefit thereof. The words are 

I ſaving to the king s majeſty, his heirs and faccetfors,” 

* and io ang every other perſon and perſons other 

| ee than and except the ſaid Evelyn now duke of Kingſton, 

e and the ſeveral other r perſons therein named, all ſuch 

0 Wn 60 eſtate, 


oy „„ 
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the houſe of lords, with re 
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« e naht, title, intereſt, & c. as iy had dete 8 0 2 
e paſſing of the act. ” Theſe words ** other than,” . 


words of excluſion; and by them the iſſue, male and fe- 
male, of Evelyn lady Gower, and all perſons claiming 


under the will of the late duke of Kingſton, and alſo his 


Tight heirs, are abſolutely debarred from any benefit from 
this ſalve j Jure; and ſo the ear. coercive. 1 of We 


| 40 remains in its full force 


Bor then it is objeed, e W or orders of 
58 to the ſummoning all per- 
ſons concerned in intereſt to appear andiconſent, and with 
reſpe ct to other matters, were not in this caſe obſerved or 
complied with. But ſuppoſing (though not granting) this 
to be true, it makes nothing towards proving or inferring 


from thence, that there is any thing invalid or defective in 
the act of parliament. Theſe rules and orders are eſta- 


bliſned for the ſake of method, order, and regularity : 
during ſuch time as private bills are under deliberation 
before their lordſhips, they ſerve as regulations to their 


Jordſhips in the courſe of their own proceedings; but they 


are liable to be diſpenſed with and wayed whenever they 


think fit; and the inſtant the houſe has reſolved that the 
bill ſhall paſs, and ſent it to the other houſe of parliament 
for its concurrence, all thoſe rules and orders are virty- 
ally waved and diſpenſed with, and can have no further | 
force; for the next houſe, to which it is ſent for its con- 
Eurrence, neyer aſks or enquires whether the rules and 
"orders of the former houſe are complied with during its 
progreſs there : all that ſuch next houſe takes care of 1 is, 
to regulate i its further progreſs, whilſt that bill is on its 
trayels there, by the forms, rules, and orders of that 
houſe : and when it is brought and tendered to the crown 
for the royal aſſent, there is no enquiry to be made there 
touching the regularity of what was done by either houſe 


of parliament whilſt it was before them: it is ſufficient 
that it is tranſcribed 95 the TOs and that it appears 
| | vs 


3 


3 * us — both the RPE of os in 
due form, ſo that nothing remains but for the crown to 


ive it the royal aſſent or reject it. When the royal al- 
fent is given, it is a complete a8 of parliament, and of 


ſuch abſolute force and high authority, that no power on 


8 | | 'carth, fave that of another parliament (by the united con- 
ſent of king, lords, and commons) can infringe or con- 
ttradict it, or even ſo much as call it in queſtion. As to 


all inferior juriſdictions, they are as much bound to 3 
mit as the meaneſt ſubject: provided the record is right, 
they may expound or explain, keeping to the intention of 
the makers, but not queſtion or impeach what the legiſ- 
lature has thoughn#fit to enaQ as. an act of parliament : 


55 if there is any grievance or irregularity, that muſt and 


can be remedied or rectiſied only by another act of par- 


=  liament—by an act io repeal the former act. | 
Bur I am perſuaded here is no grievance, ins 


cy... The duke of Kingſton was tenant for life, with re 
mainder in contingency to his firſt and other fons . 


ſtvely in tail (of which theſe were now in being); 
remaincder to Granville carl Gower in tail, with remain- 


der to his lordſhip's brother in tail male; with remainder 
to her grace the ducheſs of Bedford, and her grace'sother 


ſiſters in tail ; 3 with reverſion to his grace the duke of 
Kingſton, as right heir to his grandfather. His grace 
having conſulted his counſel as to his rights, and thoſc of 
lord Gomer, under his grandfather's will, may. be ſup- 
poſed to have repreſented to lord Gower, that he under- 
, Nood by his lawyers that he and lord Gower had it in their 
power, by-concurring in the ſuffering of a common reco- 
very, to bar the whole intail and remainders (except with 
reſpect to the duke's firſt and other ſons) created by his 
grace's grandfather's will; and that therefore he the ſaid 
duke deſired of his lordſhip to fix upon a proper price for 
his intereſt; and that on his concurring in the forms and 
ne cb in that gs his e would pay 
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appoint; that indeed his grace's ſons would not be 
bound, bot that he underſtood by his lawyers, that on 
lis fertfing as good an eſtate by way of equivalent on ſuch 
(firſt aud other): ſons, his grace might” have an act of 
parliament to diſcharge the, eſtate compriſed in his grand - 
father's will from the limitations in their favour; and by 
that means his grace would ane e of rheſe ae 
mentioned eſtates in his power. : 
Ix appears that lord Gower took An matter a 
deration, and fixed upon the ſum of 21,0001. as the price 
of his lordſhip's concurrence in all that ſhould be requiſite 
for the carrying of this propoſal into execution; and we 
may preſume” that their lordſhips left it to their lawyers to 
ſettle by what mode of conveyance all this was to be ef- 


in their power,” and that there was no need of applying 0 
lord Gower's brother and ſiſters for their conſent. Their 
_ rights were little better than moon-ſhine, Ence by a com- 
mon recovery, duly and judiciouſly ſuffered, thoſe rights 
could be annihilated in a ſhort ſpace of time, namely, 
| before the end of next term after this treaty was completed. 
As they were obliged to go to parliament, they were ad- 
 viſed, and rightly adviſed, that to ſuffer four recoveries (for 
the lands lay in four counties) wonld be to go to a need- 
ED leſs expence ; for that in a caſe where the parliamentary 
 affilance was on other accounts abſoffitely neceſſary, there. 
te parliament would fo frame their words, which were to 
| become a law, as to have the ſame force and operation, 
and to bar all rights that would be barred by a common 
| recovery, This their lordſhips were told, and, I appre- 
hend, very rightly told, and that there were many in- 
ſtances of the parliament's having ſo done, and that the 
practice was founded on very good reaſons. Fruſtra it 
1 gd oy — puts 4 per rap is the rule of equity, 
Soo he Oy : 
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fected. It cannot de pretended that the doing of this wass 
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_ and fas; and it is no wonder that the 
gentleman whom theſe noble lords.thought fit to conſul 

upon this occaſion ſhould: govern himſclt thereby, eſpeci- 
ally as in his on experience, which is known to be very 
Steat, he had ſeen frequent inſtances of the parliament's 
having paſſed bills of this kind. Their. lordſhips therefore 
preſented their: petition. to parliament, praying an act to 

effectuate what was propoſed according to their agree- 
ment. I have not called for the petit ion on this oecaſi- 
on ; we may well enough gather from that part of the 
preamble which immediately precedes the ſupplicatory 
part of the act what was the effect of the petition. I will 
venture to affirm,. that they laid ſuch a caſe. before the 
parliament as ſhewed that (except with reſpect to the 
- duke's firſt and other ſons)there was not nor could be any 
perſon. on earth that had or could have any right or title 


15 10 any compenſation or equivalent: for as to thoſe who 


had any remainder or reverſion ſubſequent to or lying 
behind lord Gower's eſtate tail, their rights were very tri- 
vial and inconfiderable, ſince the duke and lord Gower 
could) by going to the court of common pleas, and paſ- 


| ſing through the formalities of a mock ſuit, where the lands 
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vuere to be recovered from them by a fiQitious claimant, 
and where they were to have a recompence in value out 
of the lands of the eryer (in Utopia) bar and deſtroy. all 
theſe rights in remainder in five minutes, without aſking 
any leave or conſent from the perſons who had theſe rights 
in remainder, or any other perſon, whomſpevyer : and up- 
on this ground the petition prayed the legiſlature to paſs 
a law by which it ſhould be cnaQted, That in confiderar 
tion of the duke's conſent to ſettle his Nottinghawſhire 
| eſtate; for the. bene ſit of his firſt and other ſons, for the 
Une eſtates and intereſts as they would have been entitled 
to under their grandfather's will, thoſe manors and lands 
that TS by the abe 4, 5 will Wee be quite. taken 
5 wy 
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5 7 right of concurring together to diſpoſe of and acquire 
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1160 r all choſe to whom they we r. " ven ey th that will, 


And ſhould be veſted in the two mr. Harpers, and- their 
_ heirs, abſolutely, for the purpoſes agreed upon by the now 


duke and lord Gower i in conſequence of their treaty be- 


fore ſtated. Was not this praying the legiſlature to 
forego the "needleſs and expenſive forms of paffing 


e Was not this praying the houſe of lords to 


dupenſe with their uſual orders about ſummoning, or have 
the conſent of all parties concerned in intereſt? Look 
into the preamble of the bill, you will plainly ſee that the 
legilature had had ſuch a caſe made out to them as fully 
pftoved that the duke and car] Gower were the only per- 


ſons who had any material or eſſential intereſt (except 
| Vith reſpect to his grace s ſons and their iſſue male) in 
the premiſes ; * aid that if the parliament took care to pro- 


Fang an equivalent for thoſe ſons and their iſſue- male, they 

conſidered themſelves under no obligation to ſtipulate for 
any recompence or compenſation for the rights of thoſe 
whoſe titles and intereſts lay behind the eſtate tail of lord 
Sopwer, who, ſo vices as he could be ſure of the coneur- 
ence of his grace the duke of Kingſton, could by the de- 
Arbon of his own eſtate tail 1 229 85 4 115 ge, ga 
_ Utthoſe rights and intereſts. © . eee, 


Tuvs in the preamble the lin 0 ths 5 


and lord Gower is ſtated as between two perſons: who had 


the whole dominion over theſe eſtates, fave in regard to 
the duke's firſt and other ſons, and their iſſue-male ; and 
when another eſtate is faid to be agreed to be ſettled for 


them, according to his grandfather* s will, the words are, 
that the duke has agreed to ſettle manors, lands, &c. 


4 of as great or greater value, to ſuch and ſo many of the 


* uſes and truſts deviſed and limited by his grandfather's 


4 ©" boy: and concerning the Hanſlop and other eſtates 
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| exiſting, other than the eſtate tail there- 
vip PORE n the ſaid earl Gower in remainder, and all 
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© by 


5 ist the propoſal made to them is.to exclude. all thoſe diſ- 
tant remainder men out of the equivalent. Why 1 . 


2 — anders thereupon ex- 
«+ peQant.” Nom in Wenz — ee day, 


cauſe. they thought their rights deſerye+ no N 
Abe Parliament immediately gives tbe reaſon. in. theſe 
words : But although the ſaid earl Gower is qualified 


and enabled by law, with the concurrence of the laid | 


e duke, to bar, defeat, or extinguiſli.che ſaid remainder in 
et tail, ſo veſted in him as aforeſaid, and all the remain- 
ders and reyerſionst hereupon expectant or de pending; 

yet as the ſaid manars, &c. in the counties of Bucks, 
, &c: do ſtand limited by the late duke s, will to the firſt 
. and other ſons of the now duke, after his death, the 
«© ſaid premiſes cannot be abſolutely conveyed. to the uſes 


| _ ,»/or:effeQually. veſted in the perſons: imitled on the exe- 
s cution of the ſaid agreement between the duke and earl 


Gomer, without the aid and authority of parliament: 
Therefore be it enaQted, &. —Hete would L again 
"at Whether the reaſonableneſs of not attending to the 
inconſiderable, petty, and indeed chimerical rights of the 
' .remate.jemainder men, and of ſoregoing the expence.and 
tediouſneſs of thoſe fictitious pleadings: and proceedings 
that muſt otherwiſe be uſed in the ſuffering; of four reco- 
veries, are not in this part of the act plainly and clearly 
2 ? Canfider, at the ſame. time, what I have 
aid about the rights, titles, &c. of the iſſue male and fe- 
male of Evelyn counteſs Gower, and of the rights of the 
right heirs of Evelyn late duke of Kingſton, being ex- 
preſsly excluded out of the ſaving, and I think: you will 
have no doubt but, that the legiſlature! bath knowingly, 
_ deliberately, and of ſet purpoſe, diſpenſed with all forme 
and onders of each houſe, and alſo with the needleſs forms 


pf (ufferiog recoveries ; and by attending only to the ſub- 


ſtanee of things, and not to patticular forms, has made 
0 — A REP IR INTL is becoming 
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wills, i 


the 8 ofthe hich court of parliament, inwhich --Y 


whole legiſlative power reſides. If you. alk me how far 
this is conſonant to farmer precedents, I dare confidently. 
anſwer, that, I believe upon ſearch, you. will find many of 


this kind. Tbe caſe of Mr. Lebenp is not quite fimilar,; - 


becauſe they ſay the equivalent was carried through the 


whole line of the former claimants. But in 1746-7 I was. 


concerned in ſettling an act for ſale. of part of the ſettled 
eltate of Henry earl of Stamford, &c. and I am; ſatisfied . 
that if you, will be pleaſcd to conſult. that act, you will 


find that the parliament did there all that they did forthe, 
duke of Kingſton and lord Gomer by the preſent ad now 
before. us : they barred remote remainders, which took 5 
effect after: eſtates tail, as here, without putting the par- 


ties to the expences of recoveries, and expreſsly excluded 


perſons who. might have been barred: by recovenies.. from 
all benefit from the ſaving. That matter was, by my di- 


fection, laid before mr. Harper firſt, and he drew a rough 


draft of the bill: it came afterwards, before me, and 1 
new formed all the preamble, &. and alſo the ſaving; in 
words of my own. Lord chief baron Parker and mr. 55 


ton Clarke were the judges to whom it was referred. 
dare be certain that my lord chief baron hath before, => 
ſince, gone through acts of this kind ſeveral times 3 and 


his Jordſhip's penetration is too well. known.to make it al- 


moſt impoſſible. that ſuch eſſential things as thoſe ou: 


paſs under his inſpeQion through inadverten e,. 
I the preſent cafe, I believe the reader will be nickel. 
that whatever hath been done on this occaſion under the 


ſanction of the legiſlature, is now a law, and that it can 


nat be undone but by a new act to repeal the act by which 
tbis lam hath been enacted. In a judicial proceeding any 
default in form | is an error, for which the judgment is in 


rior court of juſtioe teverſable by a writ of. 
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deR e repreſentation before the parliament, "by way of 
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petition, ſhewing ſome grievance and praying a repeal. 


common bis who' may complain 55 having o#juRty loft 
- their „ 

TE RE is no wig} dee e a ANNIE dice a 
tabliſhed in the court of chancery in adverſary ſuits, and 
the rules and ordets of any houſe of parliament for the 
regulating the proceedings on private bills whilſt they ate 
on their paſſage through the houſe of parliament; ; but 
ſuppoſe there was, "why is not a tenant in taib's appear. 
nee before the high court of par iament; and his deſite 
and petition tohave his eſtate tail, and the remainders de. 
penn thereupon, barred, as ſolemn and effectual 4 er 
tranſaction as to appear before one of the courts' 'of solle : pe 
ip Weſtminſter-hall, and to go through ſham ſuit there? e 
1. the hand of the moſt puiſſant power of the ſtate too wp 
k for ſuch a purchaſe,” when it has done millions of 46 % 
aw of ten thouſand times more conſequence N Beſides, 1. 
_ aſk the pleaders in the court of chaticery what courfe they 1 
take, hen they would by bill 1 in behalf of an incumbran- | 
cer under a charge bind the inheritance of an eſtate ſtrict 
ly entailed, with many remainders over? Is it not ſuf⸗ 
ffeient to bring the firſt remainder man of the inheritance” 
before the court? and does not a decree i in that caſe bind 
all the remainder men and reverſions ? I believe this is 
the practice, and poflibly there is ſomething of this kind 
in this very caſe! The act here mentions a ſuit and de- 
cree dated 28th April, 17 52, and that by that decree, 
and a report in purſuance thereof, a charge of no leſs than 
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11,955 is fixed upon the eſtate. I would aſæ, Whether the «y 
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UA BROWNs*gantlewan/ bein eitedtof a con- On the con- 
Fas 4c real e — fee · ſim ple q „Ain e I of a 
150% By his? aſt will and -teſtamese (ter ſeveral partic B. Geis tan, 
= ar del des lon Ange determined) gte and deviſe the of Meſf. Cn r- 
ne unto” 2 nephen William Brew, eldeſt ſon of Tha. Picor, 


Akt vi Gita e dude; und from and ker the death uz, 


A the id William Been, chen te che: Hyſt and ee 
ons o e fad Wnnam Brown in tale male 3 anch then Barg, on- 


che vil proeceds Th theſe words (vis): ιννjj˖õqqor wand von, and 
715 ye tir the boch | 


1 of thy brother Riginald\ Brown for and 
F hi natural li > aid from and after 
he Reuth of the! alt loud ſon of "ty ſaid brother Regi. 
a Brown, Ihen i tht fes ſon of the body ef fuch ſe- 
7 — of my ſaid brother Reginald Brown lawfully'be- 
c - orten or to be begotten; and to the hiirs mate the body 
of furh ſecend fon law ati fully to be begotten": and for default 
& - iſſue," its the third, fourth, fifth, and every 
WE young er fon ot sons of the body of the aid e- 
ol e n of "my ſaid brother Reginald Brown (accord- 
e ing to their ſeniority); and to ebe heits male of the 
ti bodies of the faid:third, forth, fifthl and other ſons 
« of the ſaid ſecond ſon of the ſaid Reginald Brown law= 
1 fytlyto' be begotten j the eldeſt bf tlie ſaid ſon and 
«ſons; and their feverat heirs male, according to ſenio- 
4 fity-or pfioriety of birth, to be preferred before” the 
6 younger of the ſaid; ſons and their heirs male: and for 
Kant of ſuch ſſſue; to the eldeſt or next ſon or ſohs ok 
« "ths ſaſd Reginald Brown for the time beingfor the term 
10 of his natural Hife; and after/bis and their deaths, to the 


« heirs male of ine body of ſuch 4 and next ſon of my 
„„ Be «ad 
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body of the ſaid William: Brown, e ee ee 


EF. meta; er eee al r. 


_  "*Gtfie eldefibf ſuck ſaid ſom. and fon 29d the bores 
Ee whe = his 4 => — a ea before they 


s Tas 
Rd e cr (ſuch ie, then 


ade daring 1 
5 , after the oat of ſuch firſt ſon of the ſaid Samuel 


Re. S Gage a e 0 


| | 5 1 begotten; and to the heirs mos of a beg of ſuch 
F the aid. Sat aucl Brown lawfully to be he. 


iflue, to the ſecond, 


„ gotten: and for want of 
other ſon and ſons af 


v1 2140 cc third, fourth, fifth, and eve 


ecke aid eldteſf fun aß the ſaid 


22 8 being gon their. ſeveral; ſeniorities, fully 18555 0:0r & 
250441245 ” 150 be begosted,: Ak tothe ſevcral:heirs mae Io 
+2. 1:24 5 verabroſpeftive Padies theieldeft.of the fog ae 5 


= eter? "= <A heinsſwale to. be preferredvbefore the - younger An 
3 age ee chis heirs male ava. fer wank of fuqh. Hens bg 
5 F the er. other k. 
, ſond of theilaid Samuel Brown, Kreenntor, tog 
ine 4 veral ſcyigrities),: lawfully hegotien ar to be. 629 


ber ant daring theirdeveral add relpeRive hy ts 


rn A auckaſten their reſpectiys deaths, tothe 

=—_ E Auf ten 

dt to bekdgoten, endiothe;{exeral. Nb their 

1 1 ' «6:{cveral; and TeſpeQive bodies lawful 1% beg he ws 
<< the:eldeſt/ofi the ſaid. younget ſons the ſalg 
„ Brown, and his heirs male, alway.to.be pr — 2 
s fote the younger of the ſaid ſons a. his heinz. 6 


e ſaid Joſhya;Brownfor ever. And I do. bere by declare, 
that the reaſon of my ſettling and limiting my ſaid 
dt meſſbages, lads; ani bereditatients, as aforeſaid, is 
© «4 becauſe I deſire to have the ſame eontinut in my name 
2 . er EY pleaſe, God $0:parmps th 
Wimme tings? l cet bat bit ads fs ? 
Tux ſaid Jochua Booun the teſtatot died fon aten the 


_ 4and, for want of ſuch iſſue, tothe right heirs 1 


making his ſaid will; leaving hs ſaid nephem William 


- Brown, who died many yeatsf age without iſſue ee 

6 leaving 2 daughter, who is the teſtat 78. right heir. f Th F 

_toftator*sbrotherReginald had a ſeeund ſon called Thais 

8 Brown, who was barn after thevteſtator's deceaſe, ang is 

8 nouy living anden poſſeſſion of the. lands compriſed; in the 
aid will, 7 ben nee ie dale ul 


it 2 ö * 


er natural lifes 9 Ke 


or * HL. 


being 


# i; 


leaſe: 


at 7 


AbliXes. 


nge 


| yt.twenty years ago he applied for and obtained 
then Wha oor, bg to impower him tb make building- 
j r leaſes of the premiſes ; and he is conſidered by the ſaid 


24 as tenant for life only: but now the ſaid Thomas 
nuch Brown claims: an eſtate-tail under the above limitations 


az nnn improvable by building; wi Themes | 
being apprehended to be only te nant for diſe under the 


Arſt e Regindld,:and after hixgeathslto tbe 1 


Ft 1 19 fache — e em id; And, gofthe dee 
ſoch 15 88 3 ſuch d intends to uffer a | | 
be- "omen racy tb ih the reverſion that is in 


nd, Nl; . teſtators brother Samuel 
of Brown being dead without aſſue malmee nt 


mo, 08 for life be ood in the creation, in this 


ind bo ES > teltator? C297, en 
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And W 1 Ind 21 «> n nom! go 10 Fe bas : 51812 


n in i at the time of ma e | 


Mende limitation4o the ſecond. fon of Reginald Q- * 


Bei „ IcoNCkI VE Themas Rr] ]., Gabe ſon of Regi- Mr. cn T- 


tn, jt-thin Caſt; fon an expteſs eſtare for lifecis:giventohim; 


15 ,nald-55 only enant foriifeof! the: lands deviſed to him n Or, 


nen. 


Fi and the words heirs male fur body F fauehi\ſtrend ſan, 5 55 


muſt be owing to ſome miſfake in pepniggthe-will, 


en; eſtate given! to the firſt ſon of the ſecond ſon of Reginald, 


gut MW and not of the eſtate given to the ſecond ſon ; and there- 


on fore; 1 think ih cannot: be properly tacked or applied to the 


A. te for fe gibea to che ſecond aon ſo as to make it an 
zr, tate tail and - och eon ſtruẽhhon would be intonſiſtent 


en 55 as ey ſtand i in the will, words of limitation of the 
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faid aviththe-fubſequont. limitation to the other ſons by way of 8 


i remainder. And I apprehend the contingent remain- | 
zwe er limited to the ſecond ſon of Reginald for nee is good, 


aj and does Hot tend to a perpetuity in this Caſe ; for thi 


jaw Wl /jife- then in being or wickin ai 0 
5 ptobabilit ys cas it actually happened, by wearing out with 
£8 the precedent; limitations, - and might have been barred if 
du Wim had had-any idle male that attained twenty-one 
the yu F homas be e 
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t+by common tecdvery har the rev an n fer 
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: „üben Fay "ay Vie nel 8 Ta alter abe reſtator) 
death, vet he being in n when the particular eſtate de. 
etminech 1 Tconceive the contingent, remainder limited to 1A 
=: DD him Hs r life thereupon veſted in bim as ſecond fon of Re 
”2"—_  ginald, with remainder to hig firſt and other ſons in tail 
1 bY mamale: and as I am of opinion, that he is only tenant for right | 
„ life of che lands deviſed,” with remainder to his firſt ani] 4 
© >" other ſons in tail - male, I conceive he cannot by recoven, i 
„ or ae s act i in kene n __ gere kt Amited oB 
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A fees 1,GAVE eee 10 A Caſe ſtated for mr. Brown 
1 = On- . Being i im a hurry at the time I was called ſor it, I miſtool 
8 the point with reſpect tothe; limitations in the will to te 23. 
ſecond ſon of Reginald and. his: load, which: ET nk OY 

of the will L have fince diſeo d. rt OD 0751 10 

5 Is AAB of the limitations . to the aud 900 ond 
BVöeginsld for life, with, remainder to his firſt and othalf ton , 
ſons in tail, as I apprebended hen I wrote my Opinion, ſuppo 

6 1 find the e ſtate is limited in remainder to the ſecond ſal 14 
of Reginald for life, remainder to his firſt ſop,-and to the of R. 

+ heirs, male, of ſuch ſecond, ſon; remainder to the third tion, 
cdeourth, Hleh, and other younger ſons of the ſaid ſecoilſ the te 
ET fon al, 1 W at 71, 
„„ | ie 1⸗ũũ t eſtat of R 
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reſted in mr. gary as ide heir at 1 we _ teſtator. 


4 heirs. 5a 


fate kmited to the firſt fon of the Second ſon of Regis ald 
is intermediate 7 betwixt the eſtate for life limited to the” 
ſecond ſon of Reginald and the limitation to the heirs 
male of ſuch ſecond ſon, I conceive mr. Brown is uy 
tenant for life, and cannot defeat the reverſion in in fee, "now 


; ug ++ : 3 ; 
iin *. BE ; 7 38" ABI 3 


1 Sie deres 
TAME ity that Tönt e is tenant 1 a 85 

life only, and not in tail ; and therefore cannot by reco*. 
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F CONCEIVE Themes: 1 7 an eſtate for life, 
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brother Reginald) to entail his eſtate upon the firſt and 
other ſons of the ſecond ſon of his brother Reginald, with 
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have limited the eſtate to the ſecond, third, fourth, aud 
8 every other ſon of ſuch ſecond ſon in tail male: but that 
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5 of this will ariſes from an accidental omiffion 44 Aulwer. 
of a line in the draught, the next foregoing line begin- 

5 ning with the ſame words ; 3 for it is plain to me the teſta- 
tor intended to make the unborn ſons of his brother Re- 
N ginald tenants. for life, with remainder to their firſt and 
5 other ſons in tail male, as well as the eldeſt ſon William, | 
| who. was in oe; : and therefore, after. the limitation to | 
: William for, life, with remainder to his firſt and other | 
ſons, he goes on and ſays, in default of ſuch iſſue, that 1 Is, X 
illue of William, to. tbe ſecond fon of his brother Reginald 

for the terin of bis life s and from | and after the death of the 
2 ſaid ſecond fon of. the ſoid Reginald, then to the firſt ſon of 

, the body of . fuch ſecond fan of bis brother Reginald lau. 
| fully begotten or to be begotten ; and then follow theſe words; 

aul io the heirs mals of the body of ſuch ſecend ſon lawfully - 

0 be begotten; which i is certainly an improper and an un- 


deſigned limitation; 3. for his 1 intent plainly was to make . 
the firſt ſon of the ſecond ſon tenant in tail, and then to 
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s ſecond ſon of Reginald for life, and to the heirs male 


« of the body of ſuch ſecond ſon. k lay fully to be begottenz | 
which would, 1 thinks create an eſtate · tail ʒ for wherever 
an eſtate for life f is limited to 2 man, and aſterwards in 


dhe ſame conveyance or will there is A limitation to the 
4 hitirs' of his: body” tmuſt be taken to be words of fimita- 
tion. And though this was not the intent of the teſtator, 


ho occafioned, I think, manifeſtly from the miſtake . 


| abdve mentioned, yet a8: the court cantiot ſupply the words 
above mentioned, and as they do not ſtand inthe will, 
| the queſtion is; Whether the court may not incorporate' 


and connect them together in ſueh manner as to ane 8 


Fhomas the ſecond ſon of Reginald tenant in tail? 
Aud though | think it was not the intention of the 
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to think; that he will be taken to be tenant in tail. Had 
| this been an executory deviſe of money to be laid out in 

land or lands to be ſettled in this manner, 1 think that 
the court would have made him tenant in tail; the court 
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could have taken effect, the eldeſt ſon of the ſecond ſen 


Would have been but tenant for life, and q then the third 
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tervening eſtates, yet if there is at laſt a limitation to the 
heir or. heirs of the body of the firſt, deviſce, there the; 
word beirs muſt be a word of limitation, and ſo give age, 


e a greater intereſt than at firſt. is ex preſſet. 


Tuknx is nothing in this Caſe to incline the conſtrue- 


tion any other way ; for the intention of the teſtator was 


2 that the male deſcendants of Thomas Brown, the 
ee ſon, ſhould all take ; but if you ſay he had only 

an eſtate for life, you deſtroy that i intention: wherefore af. 
, a conſtruction can be made as ſuits both with the 


teſtator and ſtands with the rules of law, that I conceive 
' ought to be preferred. Now one way of conſidering this 


deviſe is, to conſtrue the deviſe to Thomas and the words. 
10 fr e of Reginald to mean no more, than to di- 
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ag fore, i in the preſent caſe; I think it to be the ſame as if 
the deviſe had been to the ſecond ſon of Reginald for life, 
and then to the heirs, male of the body of ſuch ſecond ſon; 
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hexdoes any act towards:outting 6 the inta i; becatſe "it 


wiltbe e fonfeiture to ſuffet a recovery, if be ſhould be 
_ <omfidered is Fn ler, life; we bade him well 
e eee, e e e Daz e: 
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on ide effe& ot: Ma. BBOwN, in conſequence: of the tact 


A recovery. 
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* 


your of his. being tempt a tail, made agrant of his eſtate 


to a truſtee f or a \ term « of ninety-nine years, ae 


upon his'death,” to prevent a forfeiture 3 and th 8 | 
d 


duted proper deeds for making tenants to Teh! precipe, a 
. a iregovery thereof; which was accordingly duly 


| ſuffered, and the uſes declared unto or in truſt for bimſelf 
in fee; ; and he died In November e firſt duly 
- ax ecuted his will, and thereby deviſcc 


the ſaid eſtate io 

Af. J. Bartow; natural ſon . Sarah "the wife of Jeon 

Maſon, bis only child and heir at l/; £20957! 
Rich Au Olives, who d tabelle . Hy 


Mx. | 
daughter, of. "William Brown, an e the ſtaſta- 


tor, now claims the inheritance: me ec ate, ut 

- the deviſe in the will of Joſhua Brown to his fight he irs... 
VUrom confideration-of the Caſe before ſtated, andthe 

 ſeyeralOpinions.of eounſel thereupbn, Was the sers 

in fee limited to the right heirs of e eee 


barred by the > recavery ſuffered by homas, ſecond MA 


Reginald, or not D and, Are the ſaid Richard Over 2 


Tabella his wife, heir at law to Joſuus the teſtator, or the 
deviſee of Thomas Brown; intuled to the ſaidleſtate de- 


wviſed by the will of, the ſaid Joſhua Brown? and, Whe⸗ 


ther is it more adyiſeable for mr. {Of er and his order 9 
: 


proceed by e . or a bill in e hancery, in order 10 


bring the poſnt of law and matter öf right under this will : 
1 om meme trial and determination 1 ep an | 


5 recover 3 rand 
Abit, 10 thei preſent este, Thome hät ſuch an oftate 


oft for bimſelf, before | 
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eh brag 
ther a ihr heit 6 | 
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that. "chilly the deviſes bf Thomas Brow wis well 
intitled'7 «A Preferenc [ atö the tlaim'of. the heir at la of 


"Ne Jenes Blown; but theft is a"queſtion of idiliſealty, 


and of fen fore nr rms it would be imprvdent 


7 tore ly opal the opinions* 8• P Counſel : alid 1 ſee nothing 


5 2 7 Agel As t 


35 hat can prev ets the quit Hoe fairly brought befor 


e court üpoß 38 e hich may be dene ät an 
his'is k mere legal queſtion, it is the 


' propeteſF'm lo KR determined bas vine 


1 ary of the Qpinians abe ve. kitten 
to the ſecond ſon of Reginald, though not then in fe, 
fir his lite, was, good. as a contingent. Jemajnder, the there 
5 as freehold, to ſupport; 3 Wet bak Tee e 9 9 
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1 this Ale . in . Sr F. wer. | 
2 of Jebüs Brown, was well barred bythbe 
85 recovery ſufferéd by Thomas fecond ſon of Reginald, and 


1 


e EP this Nur, the parties baydanſyfered Mr. Srax- 


# themſelyes- by Proceedin in. cjcament, upon which a 


egi verdi if. is alteady fob f for 5 As to the reſt, Lam of 


LT 


py opinion, that Thomas Ek 1 ſon of Reginald Was 
only temant for life q and that the recovery ſuffered by him 
did net bar the reverſion ri noſee veſted in mr. Qliuer as | 


a” he ir- general of the teſtator. 


nor 's Anſwer 


IT make no doubt, neither does it 8 to bn 3 


hat the limitations 


Tan doubt i, Wheabet Thomas the ſecand fon of Re- 


5 nad ner take an eſtare ail 2? and much artificial 
fesſoning hath been employed to ſhew,” ihat the words 
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and to the heirs male of tho body of ſuch foul! for”? - 
way be applied z0 Thomas, the ſecpnd ſon of Reginald, | 
and conſequently, being words of limitation; give him 
an eſtate tall; but yer: theſe very reaſons admit, that there 
4 is an apparent miſtake i in tranſcribing the will, and that, 
beam ihe vboie tenour of the o will, it is manifeſt the teſta- 
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n 1 [ment 155 the ka 1 8 5 agb. 
mmm of reaſon, by what culg or precedent in law, fill 
— this,willþregeive; a conſtruction, diametrically c Sete ro 5 
5 the ggparent intent of the teſtator appearing on the face” 
{| ot abs wel, eſpeciallyjothadiſberiſon of the heir ar law. 
un it j6-ſaigh, that che deviſe to the firſt and other ſony 
ol the ſecond lon ol "Reginald, eb ſegond .on not being 


„ athende. fferjare, wid, being a contingency up N. 2 con- 


tingency, and tending to a 1 6e. it os. but = 


then this gan never be a reaſon for giving 2 an | eftate-tai 
to the ſecond ſon of Reginald; contrary fo the Expreſs 


#4 +» ++» words and apparent intent of the teſtator,, 
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| ts real eſtate, on wa nephe 
— and Albemarle), and 


2 desto of a 1 to ſons then N 


will. , 
: | dren 5 his faid nephems, mas 
4 3 1 W. | | | 

N fo Gam: 91: lag temporal e OR 65 1 eee eee oh 
7 s eren Thave fur rendered my eopyhold lands 
4 held of the manor of H. and B. to the uſes of, my will, 

= e now my will and deſire is, that all my Fs s and heredi- 

F 3 5 : ; <6, taments 5 28 well copyhold a8 fr echold, ould 1 remain 

- 45 and, F in nee name and blood of my family; and 


ee 59039439; ä 
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cc therefore I give, deviſe, dire ct, and appoint, all and fin- 
ee oular my lands and hereditaments, as well copyhold as 

« freehold, during the minority only of my kinſman Alhe-: 
+ marle Baker, youngeſt ſon of my nephew Francis Ba- 


te ber, unto two truſtees, upon truſt; that out of the rents 


and profits thereof, together with the monies to ariſe 
1 ſale of the perſonal eſtate, they ſhould in the firſt 


« place pay all his debts, legacies, and funeral expences.” 
And after payment thereof, then he deyiſed and directed 


the ſurplus of the ſaid rents and profits during the mi- 


ö nority only of his ſaid kinſman Albemarle Baker, to be 
from time to time laid out by his truſtees in the purchaſe 
I of lands, to be by them ſettled to the ſame uſes as the 
| reſt of his real eſtate was thercinafter limited and ap- 
pointed. Arid when and ſo ſoon as his ſaid kinſman Albe- 
marle ſhould attain the age of twenty-one years, then he 


gave and deviſcd all his lands and tenements, charged as 
_ [Ml aforeſaid, unto his ſaid kinſman Albemarle for and during 
/ the term of his natural life ſans waſle: and from and 
after the determination of that eſtate; to the uſe of the 
faid truſtees and their heirs during the life of ſaid Al- 
bemarlc, in truſt to preferve contingent remainders; 
remainder to his firſt and other.ſons in tail male. And 
after the deceaſe of the ſaid Albemarle, he gave and de- 
viſed the ſaid premiſes unto the ſaid truſtees during the 
minority of the next younger, or of any other younger 


then living, upon the ſame truſts, and with the ſame 
charges, and to the intent that they might apply the 

money arifing by the rents and profits of the bid effates 
to the ſame uſes as he had before directed daring the 
minority of Albemarle. And when the next younger 
ſon, or any other younger ſon, of his ſaid nephew Fran- 
eis Baker ſhould: attain to the age of twenty-one years, 
| he deviſed all the faid premiſes to ſuch next younger ſon, 
or any other younger fon of bis ſaid nephew Francis, 
who ſhould live to attain the age of twenty-one years, for 


mination of that eftate, he gave the ſaid premiſes to ſaid 


\nd after the deceaſe of ſuch younger ſon, he gave ſaid 


Fr FC Lo... 


ſon of his ſaid nephew Francis Baker who ſhonld be 


and during the term of his natural life, without impeach- 
ment of waſte ; the elderof ſuch ſons to be preferred, 
and to take before the younger. And after the deter- 
truſtees and their heirs, during the natural life of fuch 
younger ſon, in truſt to preſerve contingent remainders, 


premiſes unto the firſt arid other ſons of the body of fuck 
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next younger ſon who ſhould live to attain the age o. 
© twenty-one years, ſucceſhvely, in tail male; with re 
© mainder to faid William Baker the eldeſt ſon for life 
- and to his ſon in tail male; with divers remainder 
over; with power for Alhemarle, and all other th 

younger ſons, when in poſſe ſſion, to make jointures to 

their reſpective wives. . Eo 
Tus teſtator died without revoking or altering his ſaid 
Will, leaving his nephew Francis, and his great nephews | 

William and Albemarle: Since his death Thomas is born, 
who, according to the deviſe in the will, is the next 

younger ion to take after Albemarle without iſſue, and 

who has attained the age of twenty-one years. Albemarle 

is dead without iſſue, and Thomas the next younger ſon 

is living,” as is William the eldeſt brother. 

_ "FnEREFore, Does Thomas take an eſtate for life or 

in tail by way of contingent remainder, or by executory 

deviſe, under the limitations in the will, as he was in eſſe 

| before the particular eſtate of freehold in Albemarle de- 

. termined; as it is clearly the intention of the teſtator that 

no perfon in remainder ſhall take any eſtate or intereſt 

until a failure of iſſue male of the body of Thongs, as 

3 : next younger ſon of his nephew Francis ; or, Is the limi- 

=. | tation to him void, as tending to a perpetuity ? and, in 
1 | that caſe, To whom now does the eſtate belong? 


e. Booru's THE great point here will be to create a truſt, in the 
demon. view of a court of equity. In this will there are various 


4 „ deviſes to truſtees ;—a deviſe to truſtees during the mino- ſettle 
=p _ _ rity of Albemarle ; a deviſe ſubject to an eſtate to him for and, 
3 fe; to the ſame truſtees, during his life, to preſerve con- unbe 
. tingent remainders; a deviſe to the ſame truſtees during and 
3 the minority, and afterwards during the lives, of unborn W what 
- _ perſons, to preſerve contingent remainders. I am of opi- what 
4 nion, that, ſome way or other, a court of equity will find we 
F | means to make the legal eſtate ſo far ſubſervient to its de- Albe 
3 crees, as to authoriſe the court to order ſuch ſettlement a» WM deat 
5 the rules of law and equity will permit. Here is no ex- enta 


ecutory deviſe, either at law or in equity, but the truſt, ſent, 
_ which may be conſtrued a direction to ſettle upon the laid 


younger brother (then unborn) of Albemarle, upon fai lure 


whic 


— Fe 
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WILLS. 


| eiue of Albemarle's foe : and: the deviſe that add; 


ſuch younger brother tenant for life, with remainder to his 


poſſible firſt or other ſons, is a vain affectation of a per- 
petuity, which a court of equity will not permit to be car- 
ried into execution to the extent that the teſtator has in- 


tended it: but equity will moderate his view, and direct as 


ſtrict a ſettlement as the rules of equity will allow. The 
poſſible children of unborn children are ſuch as the law 
vill not expect. In the Caſe of the duke of Marlborough, 
upon the validity of the power of revocation, and of ap- 
pointing new uſes in ſtrict ſettlement, contained in the 
old duke of Marlborough's will, which came up from a 
decree of the earl of Nottingham by way of appeal to the 


houſe of lords, and which I mention at the end of this 


Opinion, it was ſaid, in the firſt printed Caſes, among the 
reaſons in favour of the decree, that an unborn ſon could 


not be made tenant for life. I obſerved to mr. Filmer, 
that thay was not law; to whichche agreed. I was not 


adviſed with in that Caſe, but mr. Filmer mentioned it to 


the ſolicitor concerned, and thereupon the printed Caſes 


were altered ; and [ ſuppoſe, mr. Hargrave can remember 
this. It is an error to ſay, that an unborn ſon cannot be 


made tenant for life: he is, in almoſt every marriage- 
ſettlement that is executed at this day, made tenant in tail; 


and, Why not tenant for life? But a limitation to that 
unborn ſon's firſt ſon, is a poſlibility upon a poflibility ; 


and that may be, and is by moſt lawyers though to be, 


What the law will not endure. I think they have carried 


what is called the deteſtation of perpetuities too far, as 
we ſeein the preſent caſe; for had the younger brot her of 
Albemarle been born two years ſooner, that is, before the 
death of the teſtator, the whole direction to the truſtees to 


entail would have been good: but, as things ſtand at pre- 
ſent, this Caſe will, I conceive, be regulated by the rules 
laid down in the Caſe of Humberſtone and Humberſtone, 
which i is in Free. Chanc. 455, and in Ab. Ca. Eq. which 
F f 2 books 
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my lord Comwper direQed to be made as ſtrict a ſettlement 
- as the rules of Jaw and equity would permit, and the un - 


born ſons to be made tenants in tail. So here teſtator 


having ſhewn his intention to carry the eſtate to the iſſue 
male of the younger brother of Albemarle (which appears 


by inſerting or directing a limitation to the firſt and other 


| fons in tail male ef ſuch younger brother), the court wil 


| here, I apprehend, direct the deviſers in truſt, and all 


others having any legal eſtate, to make ſuch younger bro« 


ther (whoſe name appears in the pedigree to de Thomas), 


fenant in tail male, with remainders to William, Albe- 
marte's elder brother, and his iſſue, as in the Cafe : and 
Thomas may, when of age, ſuffer a recovery without the 


" concurrence of the deviſees in truſt. Look into the Caſe 


of Hamberſtone and Humberſtone, and in that of the pre- 


ſent duke of M. upon the point of revocation in the great 


duke of M's will, and you will fee all the reaſons that 


: 1 my r in dun 1 
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5 URTHER STATE gor THE. SAME CASE. 


3 INCE mr. Booth gave his G the Caſe has been 


285 ſame Caſe. 


| Gere. | 


"4 


in the paper annexed. 2 | 
PI x ASRk to obſerve, that Thotnas was thifty- five when 
_ Albemarle died, and only four years younger than Albe- 
marle. The will was made two! years after Albemarle was 


laid before mr. Yorke for his Opinion, which is as 


1 


born, and two years before Thomas's birth: but Thomas 


was not born till after the death of the teltator. 
MX. Boorn is defired'to reconfider this Caſe, and to 
| -aUvife, Whether Thomas takes an eſtate for life or in tail, 


and may ſafely fuffer'a recovery to bar the remainders 
over, as Albemarle was in being when the teſtator died, 


9 took an cltate of freehold for life in Eng ? and, 


Whether 


f kind of argument for the whole legal eſtate's being 5 om 


; -W hether that circumſtance will . and 4 ding hi 
5 "from: the former adjudged Caſes? 
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1 HAVE re-conf dered this Caſe, Mr. Yorke 5 api: 


him. I was in the country, and extremely engaged when 


Z 1 wrote the Opinion on the other ſide. I have fancied 
| * fnce that an exact copy of the will was ſent me with the 


Caſe, and that I ſaw ſome words in it that afforded ſome 


to the truſtees ſtronger than appears in this Caſe,  Thave 


: *fince called for an exact copy of the will, but am told, 
that the Caſe contains all that is material therein; were - 


fore I have reviſed and now corrected my ie If all 


"thoſe deviſes can, without a court of equity, be made 
1 good as legal eſtates, then the deviſe to the unborn firſt 


ſon of an unborn perſon will be good ; which is not, and 
cannot be law. Neither can I apprehend how the ulterior 


deviſe to a third perſon, upon failure of iſſue of ſuch firſt 


las that in the preſent Caſe to William Baker the eldeſt 


| ' fon) can be made good, when it is ſo remote as not to 


take effect till after the failure of fue of _ Tous or all 
thoſe poſſible perſons. 


I.,x this is not a Caſe for a court of equity, then I think 
© Albemarle took the eſtate for life at law, with remain- 
der to the truſtees during his life to preſerve the contin- 


gent remainders; remainder (there being no fon of Albe- 


marle to take the ſaid contingent remainder} to Thomas 
for life ; and as things have happened, he is in the afore- 
_  faid caſe tenant for life, and has the freehold, with re- 
mainder to truſtees during his life to preſerve the contin- 


„ remainders; as far as they are good in point of law. 

IF all the remainders are bad, then the reverſion muſt 
1 in the teftator's right heirs. There appears to me no 
; | „ | 5 kind 


Mr. Boorn's 
70 further OrixI- 
nion is dated 27th October 17683 ; mine the 6th Novem ON. 

ber; therefore my way of conſidering the Caſe, or any 


2 argument fimilar thereto, could not have: been ſtated to 


kind of foundation for holding it to be an exeeutory de. 

viſe, ſince Albemarle in the firſt inſtance took a clear 
Alingefeaſible eſtate of freehold ; whereby in point of law 
EOS 25 all other ſubſequent eſtates muſt take effet, either as veſt. 
| ed or contingent remainders. f 
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: 15 of mr. Charles Baker, which are given after a very 
full conſideration of a nice Caſe, There is one miſtake in 
fact with reſpect to the duke of Marlborough's Caſe in 
the houſe of lords, which I argued for the duke in ſup- 
port of the decree, The reaſons inſerted in the firſt 

_ draft of the printed Caſe were ſettled by other gentlemen, 
and juſt in the hurry of buſineſs during the winter, ſent 
to the preſs without my reading them till after they 


=  - were printed. As ſoon as [ read them, on the exchange iſh 


= - - of the printed Caſe and delivery of the Briefs, I ordered 
= . all thoſe delivered for the Reſpondent to be called in, and 
3 dre the firſt three Reaſons now inſertedin it with my own 
= „„ This I did immediately after obſerving, that the 
| other unborn ſons of the marriage in tail, was ſtated not 
merely as the ordinary courſe of ſuch ſettlements, but as 

the rule of law ; implying, as ĩt ſeems, that a contingent uſe 

or remainder could not in law be limited tan unborn per 

ſon for life. To correct this error, I drew the now Rea - 

ſons, and am very certain that no intimation came from 

any perſon whatſoever to me upon that ſubject; ; nor did! 

_ know that any copies of the printed Caſes as firſt drawn 

had come to the hands of mr, Booth or mr. Filmer. A 

to the points upon mr. Baker's will I think that there are 

four, wiz. Imo, Whether the limitatjons enure out of 1 

ot or legal cate? . 00 Whether FOG the third fon 

0 


5 


mode of limiting in marriage ſettlements to the firſt and 


ef Fraticis takes by way WY 8 deviſe o or contingent. 
remainder ? 37io,, What eſtate he takes, whether for life 
or in tail? And, 4to, If he takes for life, Whether the _ 
remainders over to his firſt and other ſons are void in law?. 
As to the firſt,” I am of opinion, that the truſtee took : 
only an intereſt in the rents and profits during the minority 
of Albemarle, to anſwer any deficiency in the perſonal 
eſtates for dgbts, and to lay out the ſurplus rents in lands. 
This intereſt is a chattle- intereſt in the truſtees like a 
tenancy by elegit; but does not carry a fee, as in thoſe 
Caſes where the land is given to the truſtees for ſale, and 
for ſuch purpoſes as neceſſarily veſt the legal eſtate in 
them by implication and conſtruQion. Therefore in this 
_ Caſe, I think, the limitations to Ae, Ke. muſt be 
uſes and legal eſtates. -_ = 
As to the ſecond queſtion, 1 am of opinion, that The. 
mas took when he came in eſſi by way of contingent re- 


mainder. The antecedent freehold veſted in Albemarle, 


who was living at the date of his will, and named in it 
immediately upon the death of the teſtator. Therefore 
- the ſubſequent limitations to perſons unborn muſt take ef 
fe by way of contingent remainders during the particu- 
har eſtate, or e inflanti that it determines. 

As to the third queſtion, conſidering the lateit autho- 
rities, particularly the Caſes of Brown and Chapman i in 
. R. and the houſe of lords, there may perhaps be ſome 
e to contend, from the general manifeſt intent of the 
teſtator, and to preſerve the inheritance in a regular courſe 
of ſucceſſion in the ſons of Thomas, if thoſe cannot other- 
wiſe take, that Thomas the father ſhall take a remainder 
in tail, by implication upon the words, << in default of ſuch 
te iſſue, remainder to William,” &c.: but I am of opi- 
nion, that this conſtruction is directly contrary to the rea 


| foning of the Caſes of Bamfield and Popham , and of „1. Wis, 84. 
F 85 5 ang nalin t and Attorney-General and Sutton T E. Ab. 186. 
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vol therefore a court of law ſhould invent-another method 


(which the teftator has not thought of) to effectuate ſuch 
void ſucce ſſion in theſe fons, by velting an eſtate· tail in the 


[ | rs. father, who can bar his ſons from the inherite nce by fine 


5 recovery the next moment. For this reaſon I am of 
5555 opinion, that ee, 25 7 e manner, on 
55 life. e 


3 + only. an eſtate for life, being himfelf unborn at the teſta · 
3 . __  tor'sdeath, whether his ſons, as they come in eſſe, can take 
A 5 eſtates tail 7.0 think, upon deliberately weighing the whole 
8 Caſe, as it is now pointed to my attention upon this matter, 
3 . that they cannot, and that the remainders are void. To 


ſay that they can take, ſeems to be going a ſtep further 
than the eſtabliſhed rules and the authorities will allow. 
The conſtruQion and effect of the will muſt be judged of 


| as things ſtood at the date of it, or at leaſt at the death of 
3 the teſtator. By way of exccutory deviſe, or ſpringing 
= uſe, the inheritance may be ſuſpended from veſting during 
B 5 a lite or lives in being, or during the infancy of the firſt 
3 unborn tenant in tail, but it can be ſuſpended no longer. 
Y In like manner a contingent remainder muſt veſt during 
3 | the life, or immediately upon the death, of the deviſee 
Y „ the particular eſtate which pfecedes it, ſuch deviſce 
3 4 being in n at the time when the will ſpeaks; but it 
} cannot be made to wait or expect the veſting of another 
3 _ eſtate prior, in limitation, and equally contingent with 
=_ _ itſelf, The law does not allow a contingency to depend 
3 EE upon 4 contingeney, or one poſſibility to be thus raiſed 
EF  _' . .upon another. A court of equity, in directing ſettlements 
3 To Ls rut * bas ene * * and in the 
5 Calo | 


and Pamon, | Y; ile. 7545 1 ſtrange 
to ſay, that the ſons of the unborn tenant for life ſhall take 
8 ſeverglly by purchaſe,” as tenant in tail, when they come 
—p - 1 and that the law adjudges ſuch remaindete to be 


FF to the Si and al Neon 11 Thamas Mn 


wiLLs. 


ge £ TY of. Hum zerſtone and Hymbetſioue, I apprehend, 
ke from the report vol. 1. P. Wms. fol. 333. that lord Cowper 

ne 1 os every perſon deſcribed in the will, who was before 
be the court at the time of pronouncing his decree, a tenant 
od 
ch 
he 


for life, whether he was or was not is eſe before the death 
of the teſtator, even though ſome of them were the ſons of 
the tenants for life named in the will; and then directed 


ie NF the unborn ſons of ſuch tenants for life to be made tenants 
of in tail ſucceſſively, according to the courſe of ſtrict 
Yr, : ſettlement. —lf his lordſhip decreed thus, it was going a 


great way in aid of the intent upon an exceutory truſt. 


s But in the preſent Caſe, I think that the conſtruction muſt 
5 be made upon the mere words of the will, aceording to 
ede rules of WF, without the aid of a in deereting a 
0 e | | 7 

s 1 | 1 3 

0 auf Tins 1769: VV vokkE. 


AHOMAS ; BG, — ak his laſt will W Cazz 19. Eo 
-. teſtament as follows: Firſt, he direQs that all his whether are. il 
bes, whether real or perſonal, mould be charged with verũon paded 
the payment of his debts, funeral expences, &c. 3 and by a will? 3 
ſubje & thereto, he gave and deviſed to his grand - daughter 734 Atkins » 


Anne Mael Wigg, when ſhe ſhould attain her age of Proc. 7 *. 


| twenty-one years, or when ſhe ſhould be married with the ® 

: conſent of her guardian, and tobe then due and paid to her, 
ſo much and ſuch ſum of money as would complete and 
make up what her fortune was or ſhould he at the time , _ 
his death, 8000l. principal money, excluſive of, and over Mt 
adore real eſtates, andtherents, profits, and produce - — 
thereof, ſettled on her by or purſuant to the marriage arti- 

eles of her father and mother, or which were hy her grand- 
father Mael's deceaſe, or otherwiſe deſcended or come to 

her from him. And if the ſaid Anne Mael Wigg ſhould 

not Jive to attain her ſaid age of twenty-one years, or 

_ ſhould before that time be married without ſuch conſent as | 
betore-mentioned, he gave and deviſed ſuch the ſaid . * 
. or addition to make up the ſaid FOO and the 
bun 


f favings or produce thereof, together with the remainder 


* 


and 2 of his the ſaid teſtator's gflate, wwhereſoever and 


_ whatſoever, after payment of his debts, funeral expences, 


and legacies, to his executor John Preſton, eſq. in truſt, 


nevertheleſs to be by him, his executors or adminiſtrators, 
placed out at intereſt, either on public or private ſecurities, 
during the life or lives of his the teſtator's ſon-in-law and 
daughter, Benjamin and ſarah Hancock, or the ſurvivor 


of them, and to pay the intereſt or produce thereof to the 


. ſaidBenjaminandSarah Handcock, or theſurvivorofthem, 


children of his ſaid daughter Sarah ſhould die before they, 


during theire reſpectiye lives: and at the deceaſe of the 


- ſurvivor of them, upon this further truſt, to pay the ſaid 


principal ſum or produce of the ſaid reſidue of the eſtate 


to all and every the child or children of his faid daughter 
Sarah, whether born in his life-time or at the time of his 


deccaſe, at his and their reſpective age and ages of twenty- 


one years, or days of marriage, with the conſent of their 
parent or parents, in ſuch ſhare and proportions as his 
daughter Sarah Hancock ſhould, by her laſt will and 
teſtament, or writing in nature of her laſt will and teſta- 
ment, whether married or ſole, give, direct, or appoint ; 


and for want of ſuch appointment, to all and every her ſaid 


children equally, ſhare and ſhare alike: and if all the 


or any of them, fhould have attained the age of twenty-one 


years, or ſhould before ſuch age be married without the 
_ conſent of his, her, or their, parent or parents, if living, 

or of hisexetutor after his deceaſe, then he gave and deviſed 

all the ſaid reſidue of his eſtate and truſt money in the hands 


of his executor, after the deceaſe of the ſaid Benjamin 


ſon-in-law Benjamin Hancock, as alſo allthe ſaid ſum and 


Hancock and his ſaid daughter, to his grand-daughter 
the ſaid Anne Mael Wigg, if ſhe ſhould attain her ſaid 
age of twenty-one years, or be married with ſuch conſent 
of her guardian as aforeſaid: and if his ſaid grand-daughter 
ſhould alſo die before her ſaid age, or be fo married without 
ſuch conſent before her ſaid age, then he gave and deviſed 
all the ſaid reſidue of his eſtate, after the deceaſe of his 


excceding therein-before given to his ſaid grand- daughter 
to make her fortune 8000]. with all the ſavingsand produce 


thereof, to his ſaid daughter Sarah Hancock, if ſhe ſhould 
be then living, or to her children, if ſhe be then deceaſed 


and ſhould have left any iſſue, equally, at their reſpective 
age and ages of twenty-one years, as before- mentioned. 


or if ſhe ſhould be dead without iſſue; and if all her iſſue 


ſhould 
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ſhould alſo deceaſe during their minority, and before they 
or any of them ſhould become entitled to take under his 
will, to and amongſt all and every the children of his 
{the ſaid teſtator's) ſiſters, Mary Hanſard and Elizabeth _ 
Thexell, equally to be divided amongſt them. Then he 
goes on: Alſo I give and deviſe all my eſtate in the 
county of Norfolk, on failure of iſſue both by my ſaid 
e daughter or grand-daughter, to my ſaid daughter Sarah 
Hancock and her heirs, if ſhe be then living; or if ſhe 
40 he deceaſed, to James Elmer, the eldeſt fon of my 
t brother-in-law Elmer, and to his heirs,” Then he 
direQs his heirs to ſurrender the copy hold tothe ſame uſes, 
under pain of receiving nothing under his will. „ Alſo I 
ic give and deviſe all my remainder and reverſion, and 
c all my intereſt in my eſtate at Norwieh, on failure 
£ of ſuch iſſue, to my ſon-in-law Benjamin Hancock, 
during his life; to my ſaid daughter Sarah Hancock, 
s and her heirs, after his deceaſe, itſheſhall bethen ſiving; 
40 but if ſhe ſhall be deceaſed, then I give it the children 
* of my lifter Mary Hanfard and Elizabeth Thexell, and 
their heirs.” And he declared his will to be, that his 
executors, &c. ſhould place out and lend all ſuch monies 
and eſtates as he or they ſhould he poſſeſſed of, in truſt as 
before mentioned, and under his will, to and with his 
ſon-in-law the ſaid Benjamin Hancock, fo long as he ſhould 
continue in buſineſs, unleſs he ſhould ſee a very great 
reaſon to the contrary, upon his partnerſhip account... 
But he willed, that his executors, &c. ſhould, with the 
_ conſent of their parents or parent, from time to time 
advance and pay all or any part of his, the ſaid teſtator's, 


fortune, for the advancement in life, or marriage, of any of 
their children. And he gave ſeveral other legacies, and 


provided for 9 and indemnification of his executors. 
© Annes Marr Wigs, his grand-daughter, ſurvived, 
but died a minor and unmarried. The deviſee over, 


Benjamin Hancock and his wife, levied a fine to the 


uſe of the ſaid Benjamin Hancock in fee. Mrs. Hancock 
had two ſons born in the life of the ſaid teſtator, ill live 
ing and of age. | | 


THE words, © alltherefidue and remainderof my eſtate, Mr.Doms 
te whatſoever and whereſoever, would have certainly 
compriſed the teſtator's reverſionary intereſt in the Norfolk 
and Norwich eſtates, if a different intention was not to be 
| colleQcd 


Or in ton. 


9 n from . will. But the truſts of this 88 and 


remainder ſeem to indicate that no real eſtate was unger- 


| ficodtobea part of it; and the ſubſequent deviſe of thoſe 


eſtates by name plainly imports, that the teſtator did not 
conſider himſelf as having previouſly diſpoſed of them. 


As this deviſe is ſtated, I have ſome doubt of it being to 
take place, in failure of iſſue by his daughter and grand- 
daughter. To the grand · daughter and her iſſue it had been 


limited by the conveyances, in conſequence of the articles 
on her father and mother's marriage; and the reverſion after 


the grand - daughter s eſtate- tail was all the teſtator had to 


diſpoſe of. But he docs not appear to have made any 


diſpoſition i in favour of the iſſue of his daughter ; and yet 
| there is a deviſe to her in failure of her own iſſue as well 


as of the grand- daughters, qualified with the condition of 
his then being living (which it is impoſſible ſhe ſhauld 
be till her death; for till then, in the eye of the law, 
whatever may be her age, there can be no failure of iſſue); 


_ and if ſhe be then dead, to James Elmer, as to the Norfolk 


eſtate; and as to the Norwich, to the children of Mary 


_ . Hanfard and Elizabeth Thexell, I cannotmakeout with 
_ any certainty what the teſtator meant by this deviſe; 
but Trather think that the limitation in favour of Elmer „ 


and of the children of AM. H. and E. 7. is void, as being 


too remote, i. 6. after a general failure of iſſue · Whether 
the whole deviſe is not void, in which caſe mrs. Hancock 
took as heir of ber niece, Who was heir of the teſtator, 


of whether mrs. Hancock is conſidered as taking an eſtate 


by the will, is not yery material, under the preſent 

circumſtances of the eaſe ; fince her eſtate-tail, if ſhe had 
one, is barred by the fine and the furrender. It does not 
occur to me, that the words can be conſtrued to raiſe an 


e ſtate-tail in the children, independent of the mather. 


Upon the whole, I think, though with ſome degree of 
. 1 50 the e ns to the mortgage, are 
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5 entieled' in fee to the b eſtate in Norfolk and to the 
copyhold eſtate and the eſtate in Norwich, during the 
joint lives of the bankrupt and his wife, as it does not 
appear that ſhe has g iven up her intereſt in theſe to her 
| Huſband, further than to let in the mortgagee. As to the 
annuity of mrs. Thexell, I think, the real eſtate is not 
charged with it; but mrs. Thexell is entitled to come In 
' under the commiſſion for the arrears, and to have an 
allowance forthe future payments, board, and maintenance, 
which may be ſuppoſed to become due during the life 
of the bankrupt, out of what the aſſignees may receive 
for the bankrupt's life-intereſt in the perſonal eſtate of 
Thomas Wigg the elder : after his death ſhe will be entitled 
to the weekly payment, board, and maintenance, from 
© thoſe to whom the eſtate will belong. As to the ſub- 
 fiſtence of the bankrupt's children, I think, the repreſen- 
tative of the truſtee has power, under the will of the te- 
ſtator, to apply to that end a reaſonable part of the inte- 
Teſt of his perſonal eſtate, or with the conſent of the pa- 
rents to apply a part of the principal to their advancement 


ian life or marriage, in like manner as ſhe would have had - = | 
* if the father had not become a e EE ä 


Lund In, Joh DUNNING. 
| "yl 9 1773. 


: Tur part of the will of Thomas Wigg the elder Mr C- 
. which regards the diſpoſition of his Norwich and Norfolk gx. e 
1 eſtate is very obſcurely worded; which makes this a 

t queſtion of much difficulty. On the death of Ann Mael 

\ Wigg the grand-daughter; Sarah Hancock, the teſtator's 

daughter, was his heir at law; ſo if an eſtate tail by 

F __ Implication is not deviſed to her, ſhe then takes the eſtate 

by deſcent: but I am inclined to think, ſhe does take an 

| eſtate · tail by implication, according tothe Caſes of 2 | 


and Barnardine, Moore, 127. ang Walter and Drew, 


Comyns, 372. And if I am right in this, then the fine 


8 


tail; but if mrs. Hancock does take ſuch an eſtate- tail, 


then the remainders limited to James Elmer, and to the 
children of Mary Hanſard and Elizabeth Thexell, are 

not barred by ſuch fine ; but a recovery muſt be ſuffered 
by mrs. Hancock in order to bar fuch remainders. And 


I think, the deviſes to Hanſard's and Thexell's children 
cannot be conſidered as executory deviſes, for they are not 


io take place till after an indefinite failure of iſſue of both 


teſtator's daughter and grand=daughter, which is too 


remote; and therefore, if ſuch deviſes are not good as 
contingent remainders, they are, in my opinion, void. 
But though I am inclined to think, that by recovery 
mir. and mrs. Hancock may bar the eſtate- tail and remain- 


ders over, yet it being a caſe of great difficulty, I cannot 
adviſe a purchaſer to accept the title, but ſhould adviſe a 


further Opinion to be taken. The weekly payment of 


four ſhillings is directed to be made out of the intereſt and 
produce of the eſtate deviſed for the benefit of the te ſtatorꝰs 


- ſon-in-law Benjamin Hancock and Sarah Hancock, and 


their childten, which was the perſonal eſtate only; and 
therefore I am of opinion, that the real eſtate is not liable 
to the payment of the arrears and future payments. 
Nor can mrs. Thexell prove the ſame as a debt under the 


commiſſion againſt Hancock, but muſt come upon the 
executor, to be paid out of the aſſets of the teſtator, Thomas 
Wigg the elder. It ſeems as if the teſtator meant, that a 


part of the intereſt and produce of the money given to 
mr. Preſton ſhould be applicd by him. for the ſubliſtence 
of mr. Hancock” children; and I am inclined to think, 
that on application to the court of chancery ſome ſmall 
allowance would be made then; but I think, they have 


levied by Hancock and his wife clearly barred the cſtate- 


0 how to pay any part of the principal, during m or. FA 
| | Hancock's life, to the e ” 


— 


I HAVE peruſed this Caſe, and the copy of mr. Tho- Mr. Doax's 
"mas Wigg's will; and I am of opinion, that the bequeſt *! OranIoN. 
contained relates only to that part of the perſonal citate | 
givento the grand- -daughtcr Anne Mael Wigg, in order to 
make her fortune 8oool. principal money, and the reſidue 
of the perſonal eſtate that ſhould remain after payment of 
the teſtator's debts, funeral expences, &c.; form the ſame 
are given to the executor in truſt to be by him, his execu- 
tors, &c. placed out at intereſt, e in e or private. 
ſecurities, &. | 
_ Ir ſeems to be very difficult, to Pg with any certainty, | 
what eſtate mr. Hancock took in the lands in the county 
of Norfolk; and I think this queſtion is very proper for 
the determination of a court of judicature. Though the 
part of the will whereby that eſtate is deviſed ſeems only to 
relate thereunto, yet the teſtator ſeems to have in view 
the diſpoſition which he had made of the reſidue of his 
_ perſonal eſtate, and of the money given to his grand- 
daughter in augmentation of her perfonal fortune. It In -- 
; deviſed, on failure of iſſue both by his ſaid daughter or 
gtand- daughter, to his daughter Sarah Hancock and her 
heirs, if ſhe ſhou!d be then living ; or if ſhe ſhould be 
deceaſed, to James Elmer. The bequeſt of the refidue 
of the perſonal eſtate, andof the money given to his grand- 
daughter in addition to her fortune, if ſhe ſhoulddie under 
the age of twenty-one-years, as to the executor in truſt, to 
lay the ſame out at intereſt, and to pay the produce thereof 
to mr. and mrs. Hancock, and the ſurvivor, during their 
reſpective lives and the life of the ſurvivor ; and on the 
dteecaſe of the ſurvivor, to paythe principal ſum or produce 


«« eee nobles e to - 1 5 in the uſe of oy; child 


WILLS. 


of 4 iid reſi 4 of his eſtate to all and every the child or 
children of his ſaid daughter. I am ſtrongly inclined to 


. 2 think, that the teſtator intended that the eſtate in the 
county of Norfolk ſhould go in the ſame manner. 


But I doubt very much, whether his intention can take 
place, as there is no expreſs deviſe to mr. or mrs. Hancock 


for their lives, and neither ſhe nor he can take any eſtate 
bor intereſt unleſs ſhe is dezmed tenant in tail by implica- 
tion. It is plain, the teſtator did not intend that mts. 
: Hancock ſhould have the reverfion, or that mr. Elmer 
ſudould have the eſtates limited to him, but in caſe of failure 
of iſſue of his daughter and grand-daughter. Therefore 


Jam inclined to be of opinion, that in order to anſwer the 


intention ofthe teſtator, mrs. Hancock muſt be conſidered 


as tenant in tail by implication, otherwiſe her chifdren 
never could take. But though theſe at preſen ent arc my 


thoughts, I do not adviſe any perſon to ptirehaſe without 


the determination of ſome of the courts at Weſtminſter- 
hall. If mrs. Hancock is conſidered as tenant in tail, the 
fine levied by mr. and mrs. Hancock barred her own iffue, 


but not the contingent remainder to mrs. Elmer, and it 
would be proper to ſuffer a4 common recovery ; but as to 


the copyhold part of the eſtate, it muſt be made appear, 
Whether recoveries are ſuffered in the court of the manor? 


IF the cuſtom allows of recoveries, there muſt be one 


f not, MTS 


ſuffered in the court of the e | 
will be ſufficient. es 


Lincoln's 4 Inn Hell, 
- 34 Sept. 1773. 
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| "ThE caſe of Nerd and Hafner ine, to 08 mr. 
Chamber refers, is thus: Coſham hadthree ſons, Thomas, 


Richard, and Gilbert. Thomas died leaving his wife 


#feint, and the father (Coſham) deviſed as follows: 
To the child my ſon Thomas's wife now goes withal 
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for twenty years; and if my ſon Richard die fore he Notes on be 
r | © has iſſue of his body, ſo that wy land deſcend to Gils foregoing cage. 
bert before he comes to twenty-one years. of aße, ben 
Emine executors ſball occupy it unti} Gilbert be gwenty= 
one y cars of age.” The father died; Richard enters, and 
had a daughter, marricd afterwards io the plaintiff 5 and 
after many arguments it was adjudged, that Richaratook 
- an eſtate tail by implication, . HEE 107: a - OS 


* 
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5 The Caſe of walter and Drew, alſo referred o by him, 


„ 4 6 . i. * D c 
: is thus: Teſtator having iwo ſons deviſes as follows: - 
l is my will, that if my ſon William Weeks ſhall hap- 


CC 
ad © aA be 5 e JW... 11S * 2: BY x 3 ö 
8 3 egotten, that ' then in that E aſc, Ang N09 her- - 
* | viſe, after the death of the, faid William my fon, 1 
ive and beguearh all my lands of inheritance. in . 
; e r SITS IDTE Cf be? os Wo r 

« unto. the ſaid; Richard my ſon, to have and to hold the 


2 


; . 8 3 „ n „FTF. 7 1 
i ſame, after the death of the 5 William, ia him 
ff 


- #2 WIS C5 WES CUES £7 — £739 „% OSS: 
it And his keirs” It was infi at the deviſe to Ri- 


chard was” exeeutary, there, + being no parties,, 


: eſtate, but only a deſignation of the time when Richard 
was to take. A man deviſed to his ſon after the death of 
his wife: decreed that the wife took nothing. 2. Leo. 
226. 2. Jones, 98. 2. Lev. 207. See alſo Gardiner and | 
Sheldon, Vaugban, 295. 262. Here the eſtate was not _—+ 
to take effect till after the death of the ſon and daugh- | 
ters without iſſue, which was too remote a contingency; _ 
but here the contingency was to take effed upon the 
death of William; for the words are not, if William 
WM < dic without iſſue,“ but,“ if he die and leave no iſſue: 
which are tantamount to ſaying, if he die leaving 
e no iſſue at the time of his death.” and this is enforced 
by the ſubſequent words, „if William die and leave 
e no iſſue, th in that caſe, and not otherwiſe, 
„ after the death of the ſaid William, I give the 
«© fame to Richard, to hold after the death f 
„the ſaid William, to him and his heirs ;”” but it ap- 
_ pears that he intended Richard ſhould have the lands 
immediately upon the death of William, Bur it was 
_ anſwered, that noone could take an executory deviſe hut 
he who cannot take any other way: here he may take by 
way of remainder, and here by the words it appears to be 
= thezeltator's intention, that William his eldeſt fon ſhould | 
take in the firſt place; and the intention of the teſtaror — — _ 
is the only rule for the conſtruction of wills. So g. Co. | 
127. a man deviſed to his wife; and then ſays “ after 
„„ on „„ Hs „ 


7 
BS, 
5s; 


7 * 
fg Te, $I LS 
<c her 


* + 
* * 


— 5 
* . 


| > ** oF 2 ; 5 8 hy 


1 x 
4 5 mn Was an e 


: - 
D 8 ö 
3 7 : * „ Fi 
7 5 7 
Aud though there 
IB, : : 3 Se 
8 1 
bg? Y 8. & y N > V's 4 * , 4 
* 
5 * 
* 1 % 
s : : gy 
— 1 * 
1 2 — * — e 
3 * * 4 - 
* 4 6 * 
; T. 
q ” 
4A 6 g 
N 7 1 1 5 f 
8 — 8 14 rv 4 * 7 * 2 i 
. 4 £ * * : oY, 2 . 
3 3 : 3 4 
＋ 5 A : 4 . + « 
MY 


A End DADA IAB A ABA Se ANLISwelI, —r - 


Pr Sb af = 
= it AL oo. 
"I n 
1 A 4 


e 
ran £54 Nov. n , 
e 15. Go: 2. are nt to wreeks. happening 
d, 5 1 163 the manor of Ambell ? and if fo, are they entitled Sn. 
e- to the wine lately wrecked within that manor, and to the Mr. Boors's 
J- mir that was drove on the Salt Pan Rock, whether the Prior = 
ly owners make any claim thereto or not 7 and, whether the eee 
or | - freeholders within the ſaid manor have any fort of right years, under 
d, | to this wreck? 8 en of + 
s, e right of wreok had bee, before its PEPE TIRE exerciſed; was enti wreck, _ 
under the words of © all W 1 . r 
| "OG F e 
; THE right of having wrecks X the fea. is a royal 
. and one of the flowers belonging to the crown. + 
| No ſubject can have wreck but by grant or charter from 
the crown, or by preſcription. Preſcription preſuppoſes a I 
grant, and ſupplies the want of it; therefore an expreſs — 
grant is always to be ſeen or to be preſumed. When a => Be 
' ſubje& who has wreck by grant or preſcription commits © 


: _— the right or franchiſe of having wreck is remitted 
tothe crown, by forfeiture of the land or ſcignory through 
or upon which the right of wreck is to be exerciſed; If 
the king regrants the land or ſeignory t to a ſtranger, ſuch _ | 
grantee ſhall not have wreck again without words ful = 
ficient in the patent, expreſsly granting to the grantee 1 
a right to take wreck. there. In the grant of the 3. Nos. 
18. Geo. 2. there are no ſuch words as will operate as a 
| a new grant. And as this is the caſe of the crown, and but 
a leaſe for years, I am very clear the grantees have no 
right , even under the words. all privileges and royalties, 
rights, members and appurtenances, thereunto belonging ; for 
- wreck cannot, as I conceive, be ſaid to be belonging to a2 


. or io a N or to lands. . | 
T4 . 5 ' Bevives, 5 


"- PaATT, u 


; { wick. OD : 
7. | Brews, if the owner has any marks by: which he 
E = DS - can prove that the hozſheads were his, the ſame will not 


* 


: he deemed to be wrecked, but muſt be-reſtored to him; 
5 and the law has, of late, in favour of merchants. and 
5 merchandiſe, been taken to be ſo, conformable to Bracton, 
5 5 who ſays, that, merchandiſe, &c. ſhall, not be wreck, 
1 _ certa ena oppoſita 5 . gercibur et alli e Se. 
| [4 7 . a. Loſt. e 10 8 2 
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R The Drs: or Noxrolx Cars, concerning. a « diſputed 
Claim, between vim and Mr. BID Dorn, to uch 
© " Wrecks as r happen within The. Manor of e 
Er 5 in i Sulſex. S ig dt, 
rea 18 ae derives his ti le Ae 1 grants 0s 


* Orintons.of * 

- Mr.Fazaxus- king James 
* LEY, SER- - 
'JEANT Paime, - 
and Mr. 


of the aforeſaid and divers other wrecks 
and royalties, in the ſaid coun:y of Suſſex, andeleſwhere. 


bs made long after to one of his anceſtors, of 

ep cameftienow'in queſtion, by King James the firſt, and alſo upon a 
uke of Norfolk 

to the right of long enjoyment under it ; to evidence which enjoyment 

-wreck within he produces the copy of a claim made and allowed ofa 

the honour of cable and anchor pon the premiſes, before a court of 

Bramber. 
: vice- -admiralty held for that county in the year 1663, 


an action of trover brought and tried by one of his an- 


ceſtors, in the ſixth of the late queen, againſt a parſon 


who bad poſſeſſed himſelf of a hogſhead of wine that was 
thrown'a wreck upon part of the ſaid manor ; befides 
ſome entries in court rolls of the ſaid manor of wrecks 
from time to time ſeized for their uſe in the {aid manor. 
Bor for his grace, beſides the ſaid firſt mentioned 
. e it is inſiſted, that there have been ſeveral ſeizures 


£ 


e . „ 


by the crown to his anceſtors before tc reigy of 


And mr. Biddulph founds his title thereto ufjon a grant 
he wrecks 


r 


when the late king James II. then duke of Vo k, was 
lord high admiral of Engiand ; and likewiſe à verdict in 


. 


in queſtion ; and if ſo I am of opinion, that the firſt grant 
h 1 tobe duk e of Norfolk will prevail againſt the ſubſequent 


the ſeveral arguments above ſtated and urged, and am of 
opinion, that there is very little likelihood of ſucceſs in Caſe. 


ow 2 


” from time. to ane likewiſe made- on the part of hisan- ---.. et 
ceſtors, though not, perhaps, ſo frequently, nor ſo dil: 5 
gently purſued, on account ofthe minorities and other ag ñ́ĩ;i?² 

i ö - | * 77 2 


cidents that have happened in the family, and more par- 


ticularly the neglect and careleſſneſs of agents, eſpecially 
duaring the life of duke Henry, his grace's uncle, when 
the family affairs ſuffered greatly by remiſſneſs and miſ- 


management. - But what is princpially relied upon is, the 


priority of the grants ſo made as aforeſaid to his anceſtors 


of all the wrecks within the ſaid manors, as they are ap- 


prehended to be inheritances of ſuch a nature as cannot 
well be affected by any of the ſtatutes of limitations. 1 5 


N . 
i SUPPOSE the grants 1 which each of the par- Fs 3 


hs claims this right have ſufficientiy deſcribed the wreeks uzv's Orin. 
ON, | 


grant, and under which mr. Biddulph claims; and I do » 


not think the ſtatutes of a 2585 wy effe e 


the profent Ws | | 
4th Auf 1742 : N. FAZAKERLEY. 
-THAVE e the tire of the facts, and confidered” Mr. Panee's 


OrINION on 


the foregoing 


the defence of this action, and therefore cannot adviſe 


bis grace the duke of Norfolk to undertake or engage in 
it. If, indeed, his grace is determined to defend the cauſe, 


it were to be withed that ſome inſtances could be given 


in evidence of an enjoyment of the right claimed by 
| his grace, either in his own time or in the time of ſome 


of his moſt noble anceſtors, ſince the year 133 b ove- 
mentioned; a kind of evidence that ſeems to me to be | 
neceſſary for a proper defence; and the want of ſuch 


evidence is the principal ground of my diftruſting the 
fuccels of a defence. And as I conſider. this caſe in ſo 
diſcouraging a light, can by no means think it t proper 8 


for his grace to N for a trial at bar. | ES 


8 


1 


. Omni granted ; and therefore it will be incumbent on the duke 
#3 a x ys RIO 


8 b FR hut of 7. he ; 5 OY as wel n 


the Ich of Fe= to give evidence of ſome antecedent right; which. if he 
does to che ſatisfaction of the cburt, it will avoid the grant 
bk weck under the grant 7. Jac. 1. No w this is done 
8 2» the grant of the firſt of queen Mary 1554, if it does 
not not claſh with the right you claim in the honour of 
TOs Bramber; ; which I mention, becguſe it does not appear 
do mie whether it does of not. As to the title to wreck 
within the honour of Bramber, you have two ſtrong 
pieces of evidence of an antecedent right to that claimed 
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1 55 do the plaintiff; and if this be eſtabliſlied, it makes good 


way to extend the general words of the grant of 6. Jac. 1, 

to wrecks, I cannot ſay that there are ſo many inſtances 
LO of ſeizing wrecks on the part of the duke and his anceftors 
4s to make this a clear caſe. But as giving up this 
„„ e will be a very ſtrong ſubmiſſion to the plaintiff's 


5 trial, 1 cannot think it adviſeable for the duke to give up 
his right, but to defend the cauſe, eſpecially upon the 
= footing, of the grant of the firſt of queen Mary 1554: 

and if y you can get more inſtances of ſeizures, both ancient 
3 and modern, they would ſtrongly ſupport the duke” s Tight, 

- Which is much weakened for want of more ſuch inſtances. 


_ 6fien aſked, though it is utterly impoſſible. to give 2 
material anſwer without ſtating what evidence you have 


that if vou have any records, grants, or deeds, or inſtances 


of ſeizures, or other evidence of the enjoyment of this 


right, or if i it be the general reputation that the duke has 


this right. or that he or his agents have exerciſed this 


100 


right, and that it will be ſcarcely overcome in any future 


—— 


As to the laſt part of the queſtion, i it is a queſtion, indeed, | 


5 . He 5 which is not in my power to know. All that I can fay is, 


right or that wit neſſes have heard other perſons now dead | 


rate the duke's 5 right. 
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: ſay that the duke had or exerciſed the right of wreck, it 
5 vil be very proper evidence to e and corrobo- . 


= | duke muſt reſt upon this at the trial, and by no means 
ſuffer the TOP” to 80 to the j 2 but UN _—_ 2 ſpecial | 
5 8 verdict. bs 


| and thoſe that lie in preſcription. | 
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5 a Z > Mee of + The. 1. and am of opinion, they are ſufficient the 

. carry all the franchiſes that the lords of the honour SM 

of Bramber enjoyed, either by charter or preſcription, * 
before the duke of Norfolk's attainder ; and that they 

enjoyed the franchiſes of wreck throughout the honour, 


9s 91 178. 


is clear from the old records ſtated in this caſes by - 
which it appears this very right of wreck was allowed 


in eyre; conſequently the duke of Norfolk s now entitled 

| to wreck within the honour, under the grant of Jac. I. 
Which no uſage or grant fince that time can take 
away. The only thing that can deprive him is ſome 


grant of wreck between the attainder and 6. Jac. 1. The See next Cale. 


174 


1 9 among the F claimed by 


| Will. de Breuſe, this of wreck 1 is POE: mentioned in 


the record. fl 5 
lernt it for 1 likewiſe that Lanceing i is whth- | 
1/7 in the bonour of Bramber. 1 | 


the crown. " The 0 


„5 are af two & Greys 5 thoſe that lie f in grant, 2 


2 BooTn 
n the claim 


IGHT of wreck of the ſea is a franchiſe derived from Cat 3. | 


—- 


RiGurs to franchiſes lying in grant of charter, which 6 of lord and lady. 


WED Arundel t 5 
are ſuch as could have no exiſtence till created by an right 1 


markets, felons goods, within the hun- 


actual charter, ſuch as fairs, red 


conuſance of pleas, hundred courts, & c. muſt be ſupported of Pnai h; 
and upon the 


'by ſhewing the expreſs grant thereof, if within time of urn 
fible to ſubllan- i 
ae | 


e 20 95 crown. If they er before the time of 
- memory, 


mM 


Im ene then, inaſmuch as they cannot be FO as re- 5 . + 
13 N : cords (though ſuch grants are extant), they. muſt have the - 5 5 
. 75 18 aid of ſome other matter of record within the time of me- 8 - 5 
205 456 mory to make them available; asallowances thereof: in. 7 
. eyre, or ſome judgment of record i in ſome of. the king 3 = 
courts, in ſupport and affirmance thereof. or ſome confir- 2 5 f 

3 mation by we crown * letters N l as: 2. : 3s, 

| f ] 5 record. e png \ 5 13 
. 13 to E by e ſuch 4 as 7 8 7 

Ly eftrays, wreck of the ſea, Kc. which are. ſuch as owe not. 2 2 

15 5 their exiſtence to creation, but were originally parcel 1 N 


ok the flowers of the crown, may be ſupported from vſage 
time immemorial, without the aid Tg any. record ; ; that i 132 
e 95 Lese © or by writing, to has contrary 3 5 . 
for this indyces a preſumption that the right had its . | 5 
gin at firſt from ſore ancient grant made before the time 

of memery, that is is \ before the time of Richard the Firſt, „ 
- + which is the time & Preſeriptivh fixed by the ſtatute of . 

Weſtm. 1./az 1. Edw. I. c, 38. . 


Co. "Lov 133. 


Br rwWZ RN ſub je and fubjcQ, rights Ws har 8 . 
dation as well from preſe ript ion as under aQual grants. 
But as to franchiſes, in regard that they are, in ſome 
EE: meaſure, regal rights, and are always pre! umed o be de- 905 
> . rived from the crown, thoſe of the firſt claſs are not pre- 
ſeriptible at law; but thoſe of the ſecond. claſs, ſuch as 8 
wreck of the ſea, are; and the right thereto 1 is. ROT ” 7 
by uſage, without the aid of. any 1 5 10 | 

_ HavixG premiſed thus much, we are of opinion: 8 


| tt, THAT. as the grant of confirmation from king , 
Heth. a anno 1754, h. ch was be fore the time of memory, 1 
to Richard Pincerne (and which reclies the original grant 
from Robert of Glouceſter of the manor of Conerton- 
and the libertics) 18 (ECL ed in the inſpeximus and charter 1 

| 755 of confirmation Of che «6th Jaly, 21. Eliz. 1579 ; and as 
| 2 25 1 or wiki 118 from N. chard carl of Cornwall to 
c - RS: 


' WRECK, 
. of Conciten, of the hundred 45 Penwith, is 


recited and confirmed inthe. ſameinſpex i mus or charter 
«1 of confirmation; : and as the judgment in the quo warranto 


of Paſch. 12. Edw. 1. was in favour of Alice dela Hurne, 


4 5 then ownerof the manor and hundred, and ſhe was 


. diſmiſſed with the hundred and manor, and with the 
liberties ſhe claimed; £4 and as in the other quo warrant, 


= Hil. 10. Eiz. 167, the attorney general entered a | 


9915 non vult proſequi. and the charter of confirmation of 1 579, 


7 5 and the mandatory writ, in nature of a writ de libertatibus Fitz. N Brev. 
- allcandis, followed | in the year 1580 thereupon ; we think h | 
- 1 there is full and ſufficient proof, that Lord and lady Arun- 
„ del have (in the right of lady Arundel) a legal title and 


claim to the ſaid manor and hundred, and to ſuch rights 


85 - and liberties as are appurtenant or appendant thereto, or 
1 0 could be deemed to paſs by the original grants aforeſaid. 
53 Tur as there is a continued ſeries of proof that 

L the lords and” owners of the manor and hundred have 


exerciſed the right of ſcizing and taking wreck of the ſea, 
throughout the whole manor and hundred, they have an 


| equal right, title, and claim, to take and enjoy wrecks of 
the ſea throughout tne whole manor and hundred: but 
then this right is to be claimed by uſage and preſcription ; 5 


. there | is no expreſs grant. of wreck, nor any expreſs 
claim with allowance thereof, in any of the inſtruments 


: or proceedings here ſtated. 


: zd, Bur pevertheleſs, if any lords of ants particular 
manors within tnis hundred can prove, from invariable 


_ .. uſage for a long courſe of years, that they have enjoyed 
wreck within their own diſtricts. without diſturbance, 
ben lords will be able to maintain hte claim by preſcrip-_ 
= Hen" againſt the claim of lord and lady Arundel 35 for 
„ ther grants being to be preſumed to be before the time 
| + of memory, will then be alſo preſumed to be prior to the 
5 to lady Arunde!'s anceflors ; 3 in which caſe theſe 
1 latter 8 


„ 


be Oe" of 

2 * => 
ED s 

* e 8 
9 D 


> © Jaeter it” 8 can nor Eat > Fein: or 
1 invalidate ſuch prior grants. And it will be no impeack= 5 
ment to the right of lady Arundel's anceſtors in. the reſt 


ſuch alſo may be thoſe of the lords of Laniſley, Mountſbay, | 


85 ce of the Arundel family, and by eneroachment. 
Iith, Wa think the court rolls, the bailiff's book, 
the preſentments, the findings by juries, the ſtewards and 


this caſe. + ORs | 
"ES © cauſe between mr. Biddvlph, lord Ude manor 
ns En of Lanceing, and the duke of Norfolk, lord of the rape 
Aud hundred of Bramber in Suſſex, touching wreck of the 
ſea, tried laſt Lent aſſizes, at eaſt Grinſtead, before fir 


4 8 Eirdley Wilmot, court rolls, hailiff do books, ſtewards | 
5 accounts, preſentments of homages and juries, and the 
like, were all admitted, and the duke's pedigree, claiming | 

from the Mowbrays, &c. and admitted; upon ender 

| evidence. The verdi& was againſt t the lord of the hun- 

dred, upon. the evidence of amen ond ofage or 

| abobt nine y years. 5 5 ; 

og : 5 As to the method of pro the againſt the 1 5 

8 dey for taking the hegſhead of wine, we think you 

- bud beſt bring an action of trover. When FPS? is. 

ö „„ : 7 ; 9 5 ſerved, | 
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0 the bundred at large; for as they cimed under their 8 
gen a particular right or franchife in that territory 
or diſtrict which the manor and hundred formed diſtin& _ 
| from the reſt of the county of Cornwall, ſo ſuch particular 2H 
lords would claim their rights and franchiſes in their 
on tertitories, diſtinct and exempt Hom the reſt of the : 
hundred. Such may be the claim of the lord of Tehidly; and 


and the like. But in truth, if theſe laſt have any ſuen 
rights, they. ſeem to have crept into them by the negli. 


officers accounts, rentals, &c. and in general, all the an- 
tient papers found at Lanherne, are evidence; ; but as t 
he depoſitions in the court of adwiralty, we muſt © oo 
what mr. Fazakerley has ſaid in his opinion concerning ES 
the ſame, as alſo to what further he has obſerved * 15 
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"he © ld of the old witneſſes, and proceed to . 
8 5 their depoſitions de bene «fe, and then try the action of 
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Arundel to revive the practice of keeping courts for the 
manor and hundred in the aritient manner, and to em- 
8 ſkilful perſons therein, eſpecially for the firſt three 
or four years; and ſome ſkilful perſon ſhould be cmploy- 


| noche on the 3 trials. 
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trover at law; or you may get the attorney general to 

fle an information in nature of a quo. warrants, againſt _ 

the lord of Laniſſey for claiming to have wreck in Lanis- 
| ley But the laft mentioned depoſitions will be of no uſe = 
inthat cauſe. It is to be recommended to lord and lady 
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